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Deposition of J. NORMAN NELSON, called for examination 
by agreement of counsel, at 4:50 p.m., before Mrs. Dora M. 

Barther, Notary Public in and for the District of Columbia, 
when were present on behalf of the respective parties: 

ON BEHALF OF PLAINTIFF: 

ABB KRASH, Arnold 8 b Porter, 1229 Nineteenth Street, 
Northwest, Washington, D.C., 20036. 

Of Counsel: 

CYRIL F. HETSKO, Senior Vice President and General 
Counsel, American Brands, Inc., 245 Park 
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ARNOLD HENSON and DANIEL J. O’NEILL, Chadbourne, 
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EUGENE R. ANDERSON, 345 Park Avenue, 
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JOHN D. HAWKE, JR., MELVIN D. SPAETH, JEROME I. CHAPMAN, 

NORTON F. TENNILLE, JR., 1229 Nineteenth Street, 
Northwest, Washington, D.C., 20036. 

ON BEHALF OF DEFENDANTS: 

LEE LOfEVINGER, PAUL COMSTOCK, and JOHN SUMMERS, 

Hogan & Hartson, 815 Connecticut Avenue, N.W., 
Washington, D.C., 20006; on behalf of the 
National Association of Broadcasters. 

TIMOTHY B. DYK, J. ROGER WOLLENHERG, RAYMOND C. 

CLEVERIGE III, and SALLY KATZEN, WiInter, Cutler, 

& Pickering, 900 Seventeenth Street, N.W., 
Washington, D.C., 20006; on behalf of the 
Columbia Broadcasting System, Inc. 

MATHIAS E. HONE, Cahill, Gordon, Sonnett, Reindel 
& Ohl, 1819 H Street, Northwest, Washington, 

D.C., 20006; on behalf of the National 
Broadcasting Company, Inc. 

HERBERT A. BERGSON, Bergson, Borkland, Margolls 
& Adler, 888 Seventeenth Street, Northwest, 
Washington, D.C., 20000; on behalf of the 
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NATHAN DODELL, Assistant U.S. Attorney, U. 3.Courthouse, 
Washington, D.C,, 20001; on behalf of Federal 
Trade Commission and Commissioners. 

HAROLD D. RHYNEDANCE, JR,, Federal Trade Commission, 
Washington, D.C,, 20580; on behalf of the 
Federal Trade Commission and Commissioners. 

ALVIN L. BERMAN, Federal Trade Commission, Washington, 
D.C., on behalf of the Federal Trade Commission 
And Commissioners. 

ROBERT L. WALD, Wald, Harkrader & Rockefeller, 

1225 Nineteenth Street, N.W., Washington, D.C. 

ELEANOR S. APPLEWHAITE, Senior Attorney, Columbia 
Broadcasting System, Inc., 51 West 52 Street, 

New York, New York, 10010. 
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DB 114 

ty 1 


XX 2 


E.£2.£H.££ilii5!L 


Whereuponj 


J. NORMAN NELSON 

was oalled aq a witness and, having been first duly sworn, was 
examined and testified as followst 

DIRECT EXAMINATION 

MR. HAWKE: This deposition is being daken pursuant 
to order of J. McGuire of December 10 and Plaintiff's notice 
to take depositions of the same date. 

Can we stipulate the witness may Bign the deposition 
before any notary or alternatively waive signature? 

MR. DTK: I think we will do the same thing Mr. 
Loevinger did. The witness won't be here for the next few 
days, but use the deposition, and he will review it and sign 


it later. 


MR. HAWKE: And reserve the right to make corrections 
MR. DTK: Yes. 

BY MR. HAWKEi 


Will you state your full name and address, please? 
I am J. R. Norman Nelao — my home or my office 


address? 


Both. 


My home address is 


REDACTED 


My office address is : 


Q Where are you employed, Mr. Nelson? 
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t 

A CBS Television Network. 


u 

Q What is your position with CBS? 


3 

A I am Director of Program Practices, New York. 


• 

Q Are you the Director of Program Practices for CBS, or 


5 

are there others in other areas? 


6 

A There is a Director of Program Practices Hollywood, 


t 

and that is for the CBS Television Network. 


8 

Q How long have you been employed by CBS? 

I 

9 

A Four years three months and 18 days. 

i 

10 

Q What previous positions, if any, have you held with 

\ 

t 

11 

CBS? 


12 

A None. 


# 

Q In what capacity were you employed prior to your 


14 

employment with CBS? 


is i 

t 

A In chronological order, in reverse — 


16 

Q Say for the last five years prior .to your employment 


IV 

with CBS. 


18 

A For 3-1/2 years I was with Westinghouse Broadcasting. 


19 

Immediately before that I was self-employed. 


20 

0 What was your job at Westinghouse Broadcasting? 


21 

A I worked for a subsidiary of Westinghouse Broad- 


• 

casting, AM Radio Sales, as Director of New Business 


23 

■ 

Developments. 


24 ' 

Q I take it then you came to CBS as Director of 


25 

Program Practices? 
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7 

A I cane for a period of four months as Manager of the 
New York Office with the express intent of taking over the 
job as of January 1. 

Q Manager of what New York Office? 

A Program Practices Office. 

Q Will you describe what the function of the Office of 
Program Practice is? 

A Yes. It is our responsibility to see that all of 
the policies established by the management of CBS Television 
Network are maintained and enforced, both in the program 
and commercial area. 

Q What sort of policies are you referring to? 

A All policies relating to anything going on the 

air in regard to misleading advertising, taste, other 
company policies, disparagement of competitors in advertising 
and so forth. 

Q Do you have responsibility for the clearance of 
commercials that get broadcast on CBS Network? 

A Yes, I have. 

Q Will you describe what the clearance procedure is at 

CBS? 

A Yes. 

_ First a quick outline of that part of my department. 

It is staffed by editors who are assigned product categories. 

A single editor will handle all copy for all cigarette 
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advertising. Another editor will handle all advertising in the 
automobile category, some editors have more than one product 
category. Advertising agencies submit to us the copy of 
commercials that they intend to broadcast on our facilities. 
Usually this is submitted to us prior to production of these 
commercials, in the majority of cases. 

Q Who is the editor in charge of cigarette 
advertising? 

MR. DYKs Could he finish the answer? It is 
more complicated. 

BY MR. HAWKE: 

Q I am sorry. I thought you were finished. 

A NO. 


The editor reviews the copy that has been submitted | 

. | 

to him as to how any of our policies could affect the copy, and; 

: 

expresses an opinion which is then returned to the advertising 
agency in writing. This is a preliminary approval. 

It is clearly stated on the clearance form that this 
is a preliminary approval, subject to final viewing of the 
tape or video, film prior to broadcasting. 

That is about the initial clearance of copies. 


Q Who is the editor responsible for cigarette adver¬ 
tising? 

A The current editor in charge of cigarette advertising 
is Ron Manders. 
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> Q Does Mr. 1-landers have final responsibilities for 

?. making this preliminary clearance? 

3 A No. Because of the unusual nature of cigarette 

\ advertising, it has been ray practice in regard to all 
5 cigarette advertising that . be consulted, in those cases 


6 

■; 

a 

9 

10 

12 

13 

14 
*5 
W 

1/ 

iO 

19 

20 
21 
22 
23 
Z\ 

or, 


where there are new claims, new copy approaches. 

To explain that a little further, after I have been 
consulted on a copy approach or certain claims, if the same 
advertiser then resubmits an additional commercial or a new 
commercial which does not go beyond the claims that were 
discussed at that time, Mr. Manders can evaluate that 
commercial. 

Q Are your decisions reviewed by anyone superior to 

you? 

A On occasion. 

Q What sort of occasions with respect to cigarette 
advertising would your decisions be reviewed? 

A If an advertiser challenges a decision that has 
been made by my department, X will often voluntarily take it to 
my superiors for them to review the decision that X have made. 

Q Who is your immediate superior? 

A William H. Tankersley. 

Q What is his title? 

A Vice President, Program Practices, CBS Television 
Network. 
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Q Have you had occasion -to talk with Mr. Tankers ley 

about cigarette advertising? 

A Very often. 

Q Now, how long does the clearance process ordinarily 
take with a cigarette commercial? Can you generalize about 
that? 

A It would be a generalization. If you are addressing 
yourself to a brand new copy approach, involving completely 
new claims, it will take considerably longer than the length 
of time to clear a commercial that makes no claims other than 
taste or makes claims which are identical to claims which 
have already been approved. 

Q How long would it take you, again generalizing, to 
clear brand new copy? 

A Brand new copy — 

Q Excuse me. That had a different theme or different 
claims from those that you had cleared in the past. 

A Depending on the claim. If it is a claim that involves 
a tar and nicotine reference, it will take considerably longer 
than brand new copy that does not involve such a claim. 

Q Can you generalize about the time period? a week? 

Two weeks? Couple of days? 

A On brand new copy it has taken us as long as, to the 
best of my knowledge, ten days before we have been able to 
give a reply. 
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Q Does CBS have any written standards of Its own that 
it uses or your department uses in clearing commercials? 

A If you mean by written standards, do we have all of 
our policies written down in a handbook, no. 

Q Do you have any policies written down? 

A We have access to some policies, because at the time 
they were made they were put in memo form to inform various 
people and we maintain a reference file of these memoranda. 

Q Do you have any written policies with respect to 
cigarette advertising? 


Q Do you have a,ny written policies with respect to th 
naming of competitors in advertising? 


Q Is it part of your function — 

A May I clarify one point? 

Q Certainly. 

A In response to advertisers who have submitted copy 

> 

which have identified another competitor, or have submitted 
copy relating to certain tar and nicotine claims,, we have 
expressed our opinion to them and copies of such clearance 
forms are on file in our office. 

I 

Q Mow, you did say that, in substance, that one of the 
things you take into account when you are clearing a proposed 
commercial is whether is is false and misleading? is that 
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correct? 



A Yes. 


3 

Q Have you ever had occasion to reject a proposed 


• 

commercial because it was false and misleading in your view? 


5 

A Many times. 


o 

i 

Q You wouldn't knowingly clear an ad that was false 


7 

and misleading, would you? 


8 

A Absolutely not. 


3 

Q Are you aware of any specific standards that other 


10 

1 

networks have published or promulgated on their own w.'. th 


” I 

respect to the clearance of advertising?. 


12 | 

A I have never seen them. T have heard that at least 



one network does have their policies written down. 


54 

Q Ich one is that. 


55 

A ■' u ' a’ 1 believe NBC. 


16 

Q Do you ever have occasion to discuss clearance 


17 

policies with people at other networks? 


18 

A I personally make it a point never to discuss specif i 

c 

13 

advertisers or specific pieces of copy. If you say have we 


20 

ever discussed general areas of problems in clearance, yes. 


21 

Q Have you ever had occasion to discuss the general 


22 

area of cigarette advertising with clearance at other networks^ 


• 

i 


t’3 

A Yes. 


24 

Q Can you describe such instances for me? 


25 

A In the days when we were first formulating or the 

i 
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nab was first formulating guidelines for cigarette advertising, 
I am aware of discussions between myself and members of other 
networks trying to analyze these, trying to anticipate what it 
would mean to us in the clearance of copy and so forth. I 
am speaking now in general areas. 

Q Let me be more specific. Have you had occasion to 
discuss the new FTC policies announced on October 8 with 
representatives of any other networks? 

A No, I have not. 

Q Have you ever had occasion to discuss the new NAB 
cigarette guidelines — 


MR. DYK: Can we consult a moment? 


When you say did he discuss it, that is not to say 


he wasn't — 


THE WITNESSi Have I overheard discussions or did I 
discuss it. 

BY MR. HAWKE: 

Q Have you been present at any discussions of clearance 
policies with representatives of other networks? 

A I have been present when the subject was discussed. 

Q Will you tell me specifically what meetings you 
were present at that involved discussions of the new FTC on 
NAB policies with respect to cigarette advertising? 

A Yes. In July I was asked by Mr. Tankersley to 
attend a meeting at the Code Authority office as an observer 
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when they were to discuss the NAB guidelines or the revisions 
to the NAB guidelines in the cigarette area. 

Q Were you standing in for Mr. Tankersley at that meet¬ 
ing? 

A No* He was present. 

Q What was discussed specifically with respect to tar 
and nicotine advertising at that meeting? 

A At that time I believe it was not only discussed, 
but I believe that the guideline was approved by the sub¬ 
committee, cigarette advertising subcommittee, which is now 
reprinted in the Code News. It deals with the — actually 
what it was was incorporating into the NAB guidelines a 
practice which had been followed for the last year and a 
half or two years by CBS and I believe the other two networks 
in relationship to the requiring of the supering of the 
figures of tar and nicotine in commercials, if a claim was 
made in regard to it. Until that time I do not believe it 
was NAB guideline or NAB policy, but it was to the best of 
my ability required by all three networks. I know it was 
required by us. 

Now, it is quite possible that because it was 
required by us, the advertiser produced commercials which he 
used on all three networks, rather than producing separate 
ones. I don't know if the other two networks required it or 
not, or the advertiser, instead of making different commercial]i 
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for the other networks, because x never discussed it with the 
other networks as to whether they required it or not.' It went 
beyond that. Our requirement at that time was expressed in 
these terms: if a claim is made in reference to tar and 
nicotine, we required that the figures, the latest government 
figures of tar or nicotine be supered in a size of type and 
for a long enough period of time to be clearly read by the 
viewer. At that time the NAB Code did several things in that 
area, as I recall. They specified the length of time that 
that super would have to ar>r>ear, and that would be five 
seconds, whereas we had specified more generally the term. They 


clarified or they adopted a rule that is a little different 
than ours. We had said if only tar is referred to in audio 
or vidio, that only the tar figure would have to be supered. 
And I believe as a result of that meeting, the committee said 
if either one was mentioned, then both figures would have to 
be supered. 

I think that they also put so;ne wording into the facl 
that tar and nicotine claims would have to be presented in a 
straightforward manner, and that they would have to be 
presented in a way which would be meaningful to the consumer t< 
made an informed choice. 
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DB 

tape 15 
aro 1 


16 

Q Was there any discussion at that meeting of the pos¬ 
sibility of requiring that advertisers also state the range 



6 

7 

8 

9 


10 


n 

12 


14 


15 


of tar content of cigarettes tested by the Federal Trade 
Commission? 

A No, there was not, to my recollection. 

Q Was there any discussion — 

A l*m speaking of the first meeting in July that I 
attended. 

Q Yes. Was there any discussion at that July meeting 
of requiring advertisers who made comparisons of tar content 
with specific cigarettes to name the specific competitive 
brand with which they were comparing it? 

A No, there was not. 

Q Do representatives of other networks ever Inquire 
of you whether you have cleared specific commercials? 


16 

17 

IS 

19 

20 
21 



23 


2i 


2!5 


A X would say that, yes, there have been times. We 
discourage it. As I instruct all of my editors not to make 
their judgment by trying to determine whether another network 
has cleared copy* 

q you mentioned a meeting in July at which the new NAB 
guidelines were discussed. Were there any meetings after July 
that you participated in or were present at? 

A Yes. X was invited to attend as an observer at 
another meeting, X believe it was in October, and it was held 
at CBS. 
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Q Was tills a meeting of October 21? 

A Yes. 

Q What do you recall was discussed at that meeting? 

A To the best of ray ability to remember, the entire 
discussion was on the various points outlined in a letter that 
the Code has recently received from a member of the staff of 
the Frc. 

Q Are you referring to the October 8 letter from the 
Commission? 

A Yes. 

Q Did you hear Mr. Helffrich's testimony earlier today 
about the October 21 meeting? 

A I believe X heard part of it. I'm not sure if I 
heard it all. 

Q Was there anything in his testimony or that which 
you heard that you disagree with, his recollection of that 
meeting? 

MR. DYKs I don't think the witness was present for 
all of the testimony. 

THE WITNESS: There is one point I think needs 
clarification. I think he gave the impression that all three 
networks at that time agreed that they would carry advertising 
which named a competitive cigarette. And X would like to 
correct that impression. 

Mr. Tankersley at that time was wearing his nab 
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are 3 

18 

r 

i 

Code Review Board Member and the member of the Subcommittee on 


- 

Cigarette Advertising hat. He did not at that time intend nor 

, 

*> 

relinquish CBS's right to independently decide whether they 

■ 

• 

i 

• 

would accept such advertising. 

i 

t 

5 

MR. HAWKE: Was a decision subsequently made by CBS 

• 


to carry advertising that named a competitive brand? 



THE WITNESS: Not until day before yesterday. 


O. 

BY MR. HAWKE: 


9 

Q What was the decision that was made at that time? 


H) 

A If such advertising is ever submitted to us , we 


i * 

quite obviously would decide to accept it and make an esc-* 


32 

ception to our rule on identifying competitors under these 


• 

circumstances. 


i4 

Q Does the change in CBS policy relate to any adver- 


15 

tising that names a competitor or just cigarette advertising? 


, 1 

A I meant to make it clear that under — that our 


Vi 

decision was that under these circumstances if such adver- 


is 

tising is submitted to us in the area of tar and nicotine 


58 

comparative claims, and a competitive brand is named, we would 


20 

accept it, but it would be not extended to any other areas 


21 

of advertising. 


V'> 

# 

Q Is it CBS's policyto require the name of a coxnpe- 


23 

titive cigarette brand when a comparative statement of tar 


24 

content is made in a commercial? 


25 

A Since day before yesterday that appears to be our 
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policy. 

MR. DYK: Could you repeat that question? 

(The Reporter read the record as requested.) 

MR. DYK: The point is that even before that the 
question is whether CBS was going to either bar the adver¬ 
tising with competitive brand names in it or require a dif¬ 
ferent kind of advertising. 

6 BY MR. HAWKE: 

9 Q Did you understand my question, Mr. Nelson? 

10 A May 1 try to explain to you how I understand your 

11 question? 

Q Well, would the Reporter read the question again. 

I would like to have my question answered if the 
witness understands it. 

is (The Reporter read the record as requested.) 

16 BY MR. HAWKE: 

»7 Q is that your policy today? 

is A That is our policy today. 

Q To require it, not merely to tolerate it, but to 
require it. 

A To require it. 

Q How long has it been the policy of CBS to require 
the naming of a competitive brand when a comparative statement 
of tar content is made? 

A CBS's policy is composed of many things, including 
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20 

the NAB Code and the NAB CODE guidelines. It was not until 
day before yesterday that we discussed the possibility that 
one day some advertiser would bring us such copy and what 
would we do i£ we were confronted with that fact. 

X believe X am right in saying that it is my under¬ 
standing that we would accept such advertising and that be¬ 
cause part of our policy incorporates the NAB Code and the 
NAB Code guidelines, we would then require the naming of a 
competitive brand. 


50 

! J 
52 



14 

15 

16 
17 
16 

19 

20 
21 


HR. DYK: Could we consult a moment? 

(Off the record.) 

THE WITNESS: Did I make it clear that before day 
before yesterday our policy was that we would either not 
accept the advertising at all, if it was presented to us, or 
if we did accept it, we would then require it? The decision 
had not been clearly spelled out to me that we had decided 
we would accept such advertising until day before yesterday. 

MR. HAWKE: I'm hopelessly confused now. 

THE WITNESS: That makes two of us. 

MR. DYKE: I can clarify it. 

MR. HAWKE: X would like the witness to clarify it. 



23 

24 

25 


thank you. 

BY MR. HAWKE: 

Q How was the policy decision two or three days ago 
arrived at? And who was involved in it? 
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A My discussion with Mr. Tankeraley. 

Q Did Mr. Tankersley talk to any other people in the 
company that you know about in making this policy decision? 

A I'm not aware if he did or not. 

Q What specifically was the area of uncertainty in 
your mind about advertising — strike that. 

You are familiar with the advertising for Pall Mall 
Gold 100's that has been carried over your network for the las- 
year or so, aren't you? 

A Yes. 

Q That advertising makes statements of comparative tar 
content between Pall Mall Gold 100's and the leading filter 
kings. Is that right? 

A That is right. 

i 

i Q You have been running that advertising, haven't you? 

A Yes, we have. 

Q Have you ever informed American Brands or any 
representative of American that they would have to change that 
advertising in order to have it continue to run on CBS? 

A Yes, I have. 

Q What changes did you tell them would be necessary? 

A I told them on December 3 when they submitted 
copy which they felt had now been changed enough to meet the 
new guidelines which would become effective on January 1, 

1970, X discussed their proposals and pointed out that I felt 
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there was two or three things that did not conform with these 
guidelines. 

The copy did not refer to a specific brand, it 
referred to two specific brands. I expressed a personal 
opinion that I felt that this did not meet the intent of what 
had been expressed in the letter from the FTC, that I felt 
that a specific brand might include two specific brands. 

Q Did you tell them they would have to name the speci¬ 
fic brands in order to have that advertising carried? 

A No. X told them that at this point this is the 
first time that this had been presented to ua since the new 
guidelines were issued, that that decision would still have 
to be reached. 

I would like to go on a little more on that. At 
that meeting. I'm sure that the parties involved from the 
agency clearly understood that the subject to be resolved was 
that we would either not accept that advertising at all, if 
our poliay was not changed, or the policy might be changed so 
that we could accept the naming of a competitive brand. 

Q Do you recall a meeting that you had shortly prior 
to this meeting that you just referred to on December 3 with 
representatives of the agency that handles the advertising 
for Pall Mall Gold? 

A Tea, I do. 

Q Do you recall a meeting specifioally on November 25, 
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25 


1969. 

A May 1 cheek that date which X just hand-noted here? 

That's right. 

MR. DYK: Can we clarify who was present at these 

meetings? 

THE WITNESS: Z do recall that meeting. It was 
November 25. 

BY MR. HAWKE: 

Q What are you reading from? 

A A handwritten note I had made so I could remember 
the date. 

Q Is that a note you made at the time of the meeting? 

A No, I believe X made it this morning. 

Q Who was present at the meeting of November 25? 

A Corey Allen from SSC&B; one other gentleman whose 
name X do not recall, but it was my understanding that he 
worked on, he was with the agency and that he worked on a 
brand of cigarette for which advertising was being submitted 
to us for the first time. Or had been submitted to us re¬ 
cently for the first time. 

Q Did you discuss the advertising for Pall Mall Golds 
at that meeting? 

A Yes, we did. 

Q Will you tell me what the substance of that dis¬ 
cussion was? 
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1 

A At the conclusion of our discussion on the copy 


- 

which had been the purpose of the meeting, I raised the ques- 


n 

tion to Mr. Allen as to whether they were, what they were 



doing in the area of possibly changing their copy to conform 


5 

with the new guidelines or were they possibly doing it di- 


iy 

rectly with the NAB Code. Only raised the question because 


7 

time was drawing close and I had seen nothing submitted and I 


8 

was aware that changes would have to be made in their adver- 


a 

tising. 


10 

Q In other words, you were going to require them to 


1 i i 

1 

comply with the NAB Code. Is that right? 


12 

A Yes. 


• 

Q Had CBS made a decision by November 25 that they 


1 4 

were going to require cigarette advertising to comply with the 


’a 

NAB Code? 


16 

A Yes, we had. 


17 • 

Q As a matter of fact, CBS is commited to abide by the 


18 

NAB Code as part of its subscription, is it not? 


19 

A Yes, we are. 


20 

Q What was the response to your question about com- 


2i 

pliance with the NAB Code? 


• 

A Mr. Allen said — I’m choosing my words carefully 


23 

— he said either they had no official or no formal notice 


24 

of the effectiveness date of these guidelines. 


25 

Q What did you say? 
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i 

A I picked up the telephone and in Mr. Allen's presence 


$ 

called Stockton Helffrich at the Code to ask him what means 


3 

had been used to notify advertisers and their agencies of the 


• 

new guidelines and their effective dates. 


5 

Q What did Mr. Helffrich tell you? 


& 

A He told me that it had been printed in the October 


7 

Code News, and that he had written a letter on October 13 to 


cl 

1 

the major cigarette advertisers, in which he enclosed a copy 


i 

9 

of the FTC letter, and that at a date subsequent to that by a 


SO 

few days, Z believe, or a week, he had written another letter 


11 

to the same people in which he informed them that the Code had 


12 

set the date of January 1, 1970, for the implementation by 


• 

subscribers of those points outlined in the FTC letter and 


14 

also that he had spelled out in detail what the NAB Code 


15 

guidelines were. 


18 

Q What did you then say to Mr. Allen? 


17 

A I related this information to Mr. Allen. 


18 

Q Was there any further discussion about the adver¬ 


19 

tising of Pall Mall Golds? 


20 

A Yes, there was. 


21 

Q What did that concern itself with? 



A Z asked him, Z stated that Z had beard that one of 


w 

23 

the questions that the FTC had about Pall Mall Gold was 


24 

whether the chart that was shown in the commercials carried 


25 

on our network was an actual reproduction of the Government 


..... 

1 1 
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! 


end #15 


chart: or had it been re-set and he assured me that It was the 
actual report and I believe he went on to say that the original 
report is in two pages, and all they had done was correct 
them together to have one long report. 
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1 

Q Who had raised the question about the report? 


CISC 1 




Did you say somebody had raised it with you? 


# 16 



•J 

A I had heard that the FTC, one of the FTC’s 


• 

questions about the Pall Hall advertising was this point. 


5 

MR. DTK: Why don’t you ask him in more detail what 


S 

he heard? 



MR. HAWKE: Thank you. I intend to. 


B 

BY MR. HAWKE: 


9 

Q Who had you heard this from? 


?0 

A It was not until I hoard Mr.L&nsner’s testimony 



today that I realized that I had heard it from him. I had 


't£ 

been trying until that time to remember who I had heard it 



from. 


14 

Q What did Mr. Lansner tell you? 


15 

A Just that. He Just made a casual remark that he had 


16 

heard this. 


17 

Q When was that? 


18 

A Some time prior to my meeting with Mr. Allen. 


IS 

I don’t know. 


20 

Q Did Hr. Lansner say who at FTC had raised the ques~ 


2! 

tion With him? 



A He didn’t even say to me the question had 


23 

been raised to him by anyone from FTC. He had said almost the 


24 

same as I said, that he had heard one of the questions the 


25 

FTC had was this. 
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Q Was there any discussion at the meeting of 
November 25 of the question of mentioning the best selling 
filter king by name? 

A Yes, I have reported some of that. That his 
copy referred to the best, two best selling — 

NR. DYK: No. 

BY NR. HAWKE: 

Q This is November 25? 

A Oh. Not to my recollection, 1 am not positive. 

Q You don't recall telling Nr.Allen that you were 

going to get clarification on that point from Mr. Tankersley? 

A I remember telling him that definitely on 
December 3. I do not remember it in relationship to the 
earlier meeting. 

Q Did you have occasion to talk with Ur. Tankersley 
some time between November 25 and December 3 about this 
specific question of naming the competitor? 

A No; I did not. 

Q Did you ever have occasion to talk with Nr. 

Tankersley on that subject? 

A Prior to the two dates that you mentioned, the first 
date you mentioned, we had discussed it. We did not express 
it in these terms, but I think we looked at it as a matter 
of let's cross that bridge when the problem presents itself. 

Q Didn't the problem present itself with the existing 
Pall Mall Gold advertising? 
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3 * 

A No, sir. We did not have any idea of what 

. 

2 

American tobacco on tbe agencies would attempt to do to make 


3 

their copy conform. Obviously they were attempting to do 

; 

• 

something other than naming the brand. We could not antlcl- 


5 

pate if they would change their entire advertising campaign or 


6 

not. 


' f 

Q What was your position at that time as to the 


A 

continuation of the existing advertising beyond January 1? 


Cjk 

A We didn’t intend to continue it beyond January 1. 


50 

Q Under any circumstances? 


< t 

A Under any circumstances. 


5 2 

V • • 

Q Why not? 


i 

A We knew the advertiser would have to supply us 


14 

with new copy. But we could not anticipate what the intention 


15 

of the advertiser would be in attempting to change it or 


55 

supply us with new copy or not. 


17 

Q Now who was present at the meeting on December 3, 


18 

1969? 


19 

A Cory Allen, another gentleman whose name I do not 


20 

recall, who I believe was a member of the staff of Sullivan 


2) 

Stauffer Cowell. 


22 

Q Who was present from CBS? 


• 



£.J 

A Ron Banders, who had been present, I neglected 


24 

to mention, at the earlier meeting. 


25 

Q Did Ur.Allen have any correspondence with him 
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that he wanted to show you at that meeting? 

A Not to my recollection; no. 

Q Did you tell Ur. Allen at that meeting specifi¬ 
cally what was going to be required in Pall Mall advertising 
after January 1? 

A I related to him my intepretation of the new NAB 
Code guidelines and those points outlined in the FTC letter. 
There was an area of confusion on the part of Corey 
Allen, which he pointed out to me and Ur. Helffrich*s 
correspondence. I assued him I would attempt to get clarifi¬ 
cation, that there seemed to be a conflict in the area of the 


audio or video and in either one or in both. 

In other words, the NAB guidelines specifically 
state that if reference is made to tar and nicotine in either 
audio or video, then the tar and nicotime content of the 
cigarette advertised must be superimposed on the screen for 
a minimum of five seconds. 

The editorial copy on the same page as that seems 
to indicate that the advertiser has the choice of disclosing 
his tar and nicotine content in either audio or video. 

In the same code news was the reprints of the FTC letter which 
seems to say that it must be in both. And tie re seemed 
to be an area of conflict. 

I told him I would try to get clarification on that. 
I asked him if I had his permission to discuss this 
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commercial with Mr. Helffrich and I was given that permission. 

Q Did you discuss it with Mr. Helffrich? 

A Yes, I did. 

Q What did he tell you? 

A He told me that that difference had been pointed 
out to him, too, that area of confusion could exist. I 
asked if there was any possibility that in the reserving of 
this problem that the Code one would be adopted rather than 
the one as outlined in the FTC letter. He indicated to me that 
his opinion was that the FTC requiring both audio and video 
undoubtedly would be the one that would be our standards 
or guidelines. I also at that meeting told Mr. Allen 
that I would discuss this entire matter with Hr. Tankersley, 
which I did. 

Q‘ Did you have any occasion at that meeting to 
question Mr. Helffrich*s wisdom in writing to the Federal Trade 
Commission about this subject? 

A Yes, I believe I did. And in this context. I 
felt that in this past year enough troubles had found their 
way to my doorstep all by themselvesand I didn* t need any 
help in finding more. I did not question his Judgment in 
having written such a letter nor did we at any time discuss 
this entire matter in terms of benefit to the consumer of 
getting more detailed information. 

We did discuss in great detail some of the technical 
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problems and some of the nightmares that some creative 
people night feel they would have in the audio portion of a 
commercial to include all of this. We did not evaluate those 
things that were adopted in terms of were they beneficial 
were they in the public interest, or did they lessen any 
possibility of misleading the viewing public. 

Q Is it your opinion that the new NAB guidelines 
create nightmares for the creative people at the agencies? 

A The NAB guidelines? 

. Q Yes. 

A No, sir. 

Q The FTC policy? 

A I believe that the FTC policy will require a little 

bit more ingenuity as to how to work these figures into the 
copy and still have in a thirty second commercial time to 
do an effective selling job, in a thirty, 20 or ten seconds. 

Q The NAB guidelines actually require more than 



the FTC policy, don't they? 

A No. 

Q Well, they require you to state both tar and 
nicotine? 

A Only in a super. They do not require it in the 
audio portion. To bring these figures into a thirty 
second vignette or thirty second selling story, becomes a 
little more difficult than to flash a super up for five 
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7 ■ 

seconds. 



Q Old you tell Ur. Allen at that nesting that you 


3 

had some personal contact with the deceptive practices 


• 

people at FTC? 


5 

A Yes, I did. 


6 

Q Had you had such contact? 


7 

A Yes, I had. 


8 

Q With whom? 


s 

A May I describe the entire incident? 


tO 

Q I would be happy to have you do so. 


1 1 

A On July 29 there was a three network meeting 



with certain staff members of the FTC on a subject unrelated 


• 

to the one we are discussing today. Prior to the meeting 


J 

starting there were several small groups of conversations 


15 

going while we were waiting for the late arrivals to attend 


16 

the meeting. 


’7 

A Mr. Dix who is a staff member of the FTC, 


1 

18 

Bureau of d Deceptive Practices, was sitting across the 


i9 

table from where I was sitting and someone in the group made 


20 

a reference to marbles in soup, which got Mr. Dix 


2 i 

started a little bit on some of the things, not some of the 


• 

things, he mentioned that and then went qja to say that they 


23 

had many questions about the Pall Mall advertising. 


2*1 

He had been aware tin t they had some questions. 


25 

because I had seen a press release in the spring. I took 
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8 1 

the opportunity of asking Ur. Diz in words somewhat like 


?. 

these that I had often wondered if their questions had been 



i 

about the earlier Pall Mall Gold commercials, before the 


• 

NAB had worked out certain revisions in those commercials. 


s 

His reply was both of them, and he implied that —> 


6 

I can’t say the exact words — that he didn’t think too much 


1 

of the changes that NAB had found satisfactory. 


8 

Q You didn’t have any problems with the Pall Mall 


a 

Gold ads after the NAB clearances, did you? 


iO 

A After the NAB got them to make some changes? 


11 

Q Yes. 


Vi 

MR. OTK: What period of time? 


• 

BY MR. HAWKS: 


u j 

t 

1 

Q In May of 1969? 


• 1 

15 j 

A Do you mean did I have any questions about them or 


16 

problems with them? 


1> 

Q Any problems about clearing them for broadcast 


18 

over your network? 


19 

A No; we accepted the changes. Progressively I 


20 

began to have more and more questions, but I had no problems 


21 

of originally accepting them. 


• 

Q Who else was present at this meeting on July 29? 


W 23 

A July 29 there were representatives of the three 


24 

networks, a Mr. Rogell, Mr. Dix, there was a representative 


25 

! 

of an outside law firm for NBC, this was about it. 
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9 

Q Was Mr. Tennille there? 


i 

A If he was, I didn’t catch his name or — 


•$ 

I would have to see him in order to recognize him. 


• 

Q What was the subject matter of that meeting? 


c 

A For a number of years we have been supplying to the 


6 

FTC at their request copies of as-produced scripts for every 


/ 

commercial that we have aired during the first seven days 


8 

of each month. 


9 

The FTC has been requesting us to consider supplying 


10 

them with photo boards, which Includes pictures, rather 


\ 1 

than just written video scripts. That was the purpose of that 


12 

meeting, to explore the feasibility of complying with their 


• 

request. 


i 

Q After that July 20 meeting, did you have any 


15 

other contact with any representatives of the FTC? 


ib 

A At no time. Contact in person? 


17 

1 have received letters on this same subject that I 


18 

referred to on photo boards and so forth. And I have 


19 

written to them on that subject. But not in the area of 


20 

cigarette advertising nor have I talked to anyone in person 


21 

or on the telephone. 


• 

Q At the December 3 meeting was there any discussion 


23 

of other cigarette manufacturers who had the problem of 


24 

complying with that portion of the NAB guidelines relating to 


25 

the naming of a competitive brand? 
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A Yes, there was. I mentioned to Corey that to the 

best of ny knowledge on our facilities we were carrying no 
advertising for any other advertiser who would be affected, 
whose current copy would be affected by the portion of 
that letter which refers to the naming of a competitive brand. 

Q Did you draw any conclusions about the FTC’s 
motivation in promulgating that particular requirement? 

A I don’t know if I expressed it or if Corey expressed 
it and I agreed, but I think it was discussed that it seemed 
that that particular thing affected them more than 
it possibly could have affected anyone else. 

Q Wasn’t it your opinion that it was aimed right at 

| American’s advertising for Pall Mall (Sold? 

| MR.. DYK; I don’t think he has an opinion on that. 

I 

| MR. LOSVJNGER; I would like to ask counsel to 

Instruct the witness not to answer. 

MR. HAWKE: Mr. l>oevinger, you have no standing to 
ask counsel to do anything here. 

MR. LOEVINGER; I have a standing to speak on the 
record. I request counsel to instruct his witness not to 
answer questions that are so clearly objectionable, which 
call purely for the witness’ mental operations as to the 
mental operations of somebody else. 

There is no basis for this being thought to be 
appropriate evidence for any kind of a lawsuit. 
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37 

UR. HAWKE: Would you repeat the question, please? 



i- 

(Read.) 




UR. DYK: Now I think that first of all it is a 


• 


very leading question, I don't think that he has to — 



5 

I am objecting to the question, yes. 



6 

UR, HAWKE: Give us the answer. Your objection is 



' 

noted. 



8 

UR. DYK: He does not have to answer the question 



9 

if he does not have an opinion. 



tO 

UR. HAWKE: I as asking if he did have an opinion. 



i * 

Your objection is noted for the record. 



12 

THE WITNESS: I do not have an opinion. To the 


• 

\ ’> 

best of ay recollection, I did not express such an opinion. 



14 

j 

BY HR. HAWKE: 



15 | 

Q Now after the December 3 meeting did you meet 



i 

with Ur. Tankersley to discuss the question specifically of 



17 

Pall Mall Gold advertising and that portion of the advertising 



18 

that related to the naming of a competitive, identification of 



id 

a competitive brand? 



20 

A Yes, 1 did. We discussed all of the points that I 



21 

had raised to Ur. Allen, we discussed whether he agreed 


• 

22 

23 

with me that referring to the two best selling filter kings 

* * 

could be interpreted as a group rather than a specific 



24 

cigarette. 



?.o 

I relayed Hr. Allen's statement that his clients 


- 


1 I 
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had no intention of preparing copy that would require him 
to identify a competitor. So at that point we resolved 
no problems as to whether we would ever be faced with 
deciding whether we would change our ruling on naming 
a competitive brand, because the one man who was affected 
by this rule had clearly stated his clients had no Intention 
of preparing copy that would Identify the competitor. And 
this was his effort to avoid that. 

MR. DYE: Could we consult a moment? 

All right. 


BY UR. HAWES: 

Q Prior to the policy decision that you referred 
to earlier of a few days ago relating to the naming of 
competitive brands, did you in conversation with Ur. Tankersley 
or anyone else at CBS have any occasion to consider whether 
you would carry Pall Mall Gold advertising after January 1, 

1970, that compared the tar contents of Pall Mall Golds 
are the best selling filter king and named the best selling 
filter king? 

A We had conversations where we wondered if the probleu 
would arise or what kind of copy would be presented to us. 

Q Did you have occasion to decide whether you would 
in fact carry such advertising? 

A We obviously did not have occasion to decide, 
because we did not decide until day before yesterday. 
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Q So as far as CBS was concerned, the decision was not 

Bade until day before yesterday that you would even permit 
advertising on the air that named a competitive brand. 

Is that correct? 

MR. DYK: Could we consult? 

MR. HAWKS: Can you consult after he answers the 
question, but not between the question and the answer? 

THE WITNESS: Would you restate the question? 
(Question read.) 

THE WITNESS: At the moment I am confused. 


end #16 


Would you mind reading it again? 

(Read.) 

THE WITNESS: No, I can say this: that until 
day before yesterday such information was not relayed to me. 
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3 

?> 

6 

1 

a 

9 

10 

n 

12 

r.i 

14 

15 
15 

17 

IB 

19 

20 
21 
22 

23 

24 

25 


Q You are the person at CBS who has direct respon¬ 
sibility for clearing advertising, aren't you? 

A I'm not the person who establishes policy and i 
cannot tell you when Hr. Tankersley or anyone else made the 
decision which was relayed to me day before yesterday. 

MR. DYK: Can we consult now? 

HR. HAWKE: Yes. 

THE WITNESS: I was reminded that I have stated 
previously that our general attitude in our general discussions 
on this matter was that we had no problem because this problem 
to this point had not been presented to us. Usually you 

i 

don't change policies until you are confronted with a problem 
and you must make a decision. | 

BY HR. HAWKE: 

i 

Q Thank you. Isn't it true CBS had a strong policy 

I 

I 

against naming competitors? j 

A That is true. 

Q Isn't it correct that as far as you know it wasn't 
until the day before yesterday that a decision was made that 
CBS would agree to carry cigarette advertising if it named 
a competitor? i 

A That's true. 

Q Do you have any knowledge why CBS had such a strong 

i 

policy against naming a competitor? | 
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i 

A Ties. CBS I believe, not having formulated policy. 



but having enforced policy, so any opinions X have as to why 



policy is created is often hearsay, is, number one, to keep 


• 

advertising, if possible, on a higher level, to also protect 


3 

a competitive advertiser from injury. X would say that was 


6 

about it. 


7 

X£ you enforce policy, you are not always aware of 


n 

the reasons why the policy was created. 


9 

Q Has CBS ever received any complaints from any other 


10 

cigarette manufacturers, to you knowledge, about the Pall Mall 


51 

Gold 100's advertisement? 


12 

A From any other cigarette — 


• 

Q Manufacturer. 


14 

A To my knowledge, none. 


15 

Q Is it fair to say that the NAB Television Code plays 


16 

an important role in your decisions about clearing proposed 


IV 

advertising? 


18 

A Their policies are incorporated with our policies. 


19 

Would you restate that again? 


*0 

Q Isn't it true that in the ordinary day to day clear- 

« 


£1 

ance of commercials you would make continual reference to the 


• 

NAB Code policies on advertising? 


23 

A We seldom make references to advertisers about the 



NAB. We refer to it as CBS policy and we do not break down 


£5 

what CBS policy is, what it is composed of, as to what part 
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of it ±8 because of the NAB. On occasion we do make reference. 

Q The entire NAB Television Code constitutes part of 

i 

CBS's policy? 

A That's right. 

i 

Q Is it part of your responsibility to keep informed 
of the actions of the Federal Trade Commission with regard to 
advertising? 

A Yes , it is. 

Q How do you do that? 

A By several different ways. Certainly as of late you 
can almost read it before you leave home in the newspapers. 
There also comes across my desk sheaves of press releases put 
out by the Commission. Our law department often alerts me to 
something that I might possibly have missed. 

Q You say you receive FTC news releases in the regular 
course of your business? 

A Yes. 

Q Do you recall seeing a FTC news release in May 1969 
relating to the issuance of a proposed complaint against 
American Tobacco Company? 

A Yea, I do. A proposed complaint? 

I don't remember the wording of it. I remember 
reading a press release, being aware the Commission had ques¬ 
tions about the advertising. I do not recall if it speci¬ 
fically referred to a complaint or anything like that. 
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Q It was specifically about Pall Mall Gold adver¬ 
tising, is that right? 

A That's right. 

Q I don't mean to confuse you on thi^> but there are 
two specific points in time when FTC releases related to 
American's advertising. One was in May when the Commissioner 
issued a proposed complaint and initiated consent decree 
proceedings and the other was in September when they issued 
the complaint itself as a final document. 

Were you aware of the distinction between those two 
actions of the Commission? 

MR. DTK: X think your question is a little unclear. 
Would you clarify that? 

You are not talking about the specific case, you are 
talking about in general, right? 

MR. HAWKE: I'm talking about the specific complaint 
proceeding against American. 

THE WITNESS: X was not even aware of the second 
one you mentioned until a matter of a few days ago. The only 
one X was ever aware of was the original press release. 

BY MR. HAWKE: 

Q I am sorry, I apparently have confused you. 

A If X wasn't aware of the other one, X couldn't be 
aware of any differences between them. 

Q I'm not talking about two different cases. It is 
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two different actions of the Commission with respect to the 

sane case. In May of 1969 the Commission issued a press 
release announcing it had issued a proposed aomplaint against 
American. And X asked you before if you were aware of that 
and you said yes. 

A Yes, X was aware of that one. 

Q So you knew as early as May of 1969 that the Com¬ 
mission was raising questions about American's advertising 
of Pall Mall Golds. Xs that right? 

A Yes. 

Q Did you take any action with respect to the existing 
advertising for Pall Mall Golds at the time you learned that? 

A No, X did not. 

Q Xs it your practice to take any action with respect 
to advertising that becomes the subject of a FTC complaint 
or proposed complaint? 

A Action to the extent in many cases we get out our 
copy of commercials that we have approved and review them and 
re-evaluate them by any additional information that we may 
have learned and that is about it. 

Q Did you do that in the case of American's Pall Mall 
Gold advertising, in May of 1969? 

A No, because X knew their commercial by heart word 
for word and their claims word for word. 

Q So it didn't disturb you that the FTC was chal- 
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longing lb? 

A No* 

Q is it a fact that CBS frequently continues to carry 

advertising that has been made the subject of a FTC complaint? 

A Yes. 

Q Ace you aware of any specific examples other than 
the American advertising for Pall Hall Gold? 

A Yes. I believe we have continued to carry certain 
Geritol commercials. I'm not on a day to day basis fully 
acquainted with every action taken in connection with Geritol. 

Let me explain why there. My editor in charge of 
acro8s-the-counter drugs has been doing the job for many 
years. Our medical advisor, who we retain to advise us on 
these matters, has been doing it with CBS for about 20 years. 
I'm fully aware that the two of them and a representative of 
our law department have many discussions. 

It appears to me that when these complaints come 
in, the agency for Geritol voluntarily and often with great 
dispatch arrives at the office with copy which they believe 
has now been changed enough so that they feel comfortable 
with it in regard to the FTC. And that is then re-evaluated 
by the medical advisor,, the editor, the member of the law 
department and I have seen copies of clearance reports where 
in their opinion they did not feel that these changes had met 
with the points raised by the FTC* 
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Q Can you think of any other examples other than 
Geritol of advertising you continued to carry notwithstanding 
the issuance of a FTC complaint? 

A £ can't think of any that we have continued to carry] 

I'm aware of copy that we have approved that has run, when 

you say to continue to carry, I have not gone and checked 

* 

recently for instance on the Firestone Case. I'm aware that 
certain, nty editor became aware of certain points in the FTC 
complaint and additional new copy or new copy had been sub¬ 
mitted and there was no reference to the FTC at all. 

He did raise certain questions that he asked for 
substantiation on and further details on. X do know that 
the reason for asking these questions is because he became 
aware of areas that he hadn't been aware of before. 

Q Let me furnish now to the advertising for Silva 
Thins. 

Are you familiar with American's advertising for 
Silva Thins? 

A Yes, I am. 

Q Are you familiar with the statement in the Silva 
Thins advertising that that brand is lowest in tar and nico¬ 
tine of all 100's tested, lower than most kings? 

A That was the phrase they used until November 19, 
when they dropped the nicotine reference. 

Q Bow long had they been using that theme prior to 

I 

i 
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i 

November 19, do you know approximately? 


* 

A May I check my handwritten notes again on dates? 


3 

I can't tell you when it was carried, I can tell you 


• 

that it was in the vicinity of October 1968 that such copy was 


5 

first submitted to us. 


5 

Q You cleared it in 1968. 


7 

A We cleared it after considerable discussion and many 


8 

changes were made. 


3 

Q After those changes were made, did you consider that 


10 

advertising to be false and misleading? 


It 

A At that time X did not. 


12 

Q Has that advertising changed materially since those 



changes were made in 1968? 


14 

A No. I don't think it is necessary for the adver- 


IS 

tising to change for us to change our opinions. 


t & 

Q Is your opinion now that the Silva Thins advertising 


17" 

is false and misleading? 


18 

A X think it is capable of misleading a segment of the 


13 

viewing public into believing that possibly it is lower in tar 


£»s» 

and nicotine, when you consider the entire range of all 


2! 

cigarettes. X think it is quite clear in the comparisons they 


• 

make by segments of the entire cigarette field, such as 100's, 


23 

or king-sized. 


24 

Q You are still running that advertising, aren't you? 


25 

A Yes, we are. 
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Q Mr. Nelson, do you consider CBS-NAB Code certifi- 

* 

cation to be important for CBS? 

A Yes, X do. 

Q Why do you consider it important? 

A For several reasons. As a network we supply af¬ 
filiates, independent affiliates, who of their own volition 
have joined the Code. X think it is our obligation to not 
program anything that would put them in violation of the Code. 

Secondly, I think that when you are attempting to 
operate in the interests of the public that any source of 
information, any place that you can go, for additional infor¬ 
mation in evaluating the problems that you have and in making 
the decisions, — I refer for instance to the scientific 
and medical advisory panel that they have, who have access to 


is 

ifi 

17 

58 

19 

20 
Z\ 



?.3 

24 

25 


information there that X could get from them. 

Q I take it CBS would not take lightly to the pos¬ 
sibility that it would lose the Code certification by failing 
to comply with the new NAB guidelines. Xs that correct? 

A X would assume so. 

• Q Did that factor, specifically the possibility of 
losing Code certification, play any part to your knowledge in 
CBS's decision to accept advertising that named a competitive 
cigarette brand? 

A No, X do not think so. X think that if we had not 
been in accord with the points as outlined in that letter that 
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Mr. Tankers ley would not: have voted In favor of it, of 
adopting it, at the time the subcommittee on cigarettes met. 
MR. HAWKE: Excuse me a moment. 

No further questions. 

MR. DTK: Could we take a five-minutes' break? 
(Recess.) 
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CR #10001 



#18 

CROSS-EXAMINATION 


XXX 

BY MR. DYK: 


3 

0 Now, Mr. Nelson, I would like to hand you a CBS 


• 

Exhibit 1, the May 22, 1969, FTC press release. It has been 


t 

5 | 

referred to. 


6 

(The document referred to was marked 


7 

CBS Exhibit No. 1, for identifi- 



cation.) 


xxx 9 

BY MR. DYK: 


10 

Q You testified earlier that you had seen a copy of 


i : 

this press release in May. 


12 | 

A Right. 


1 

• 

Q Did you at that time believe that it referred to the 

' 


M 

current advertising running on CBS? 

• 


15 

A No, I did not. I thought it referred to the copy 


ia 

that had been running until about the first of April and then 


17 

had been changed in cooperation with the agency and advertiser 


IB 

and the NAB Code, and in my mind what they had done was more 


1.9 

or less agreed with the NAB Code, that the earlier advertising 


20 

was misleading, because these dates are very, very close. 


21 

I since have checked to find that revised copy that 


£•> 

was agreed upon between the NAB Code and the advertiser 


23 

appeared on our network for the first time in the vicinity of 


24 

April 10. And this appeared to have been about six weeks. So 


25 

X thought this was a judgment on the earlier commercials. 
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Q Was that one of the reasons that you did not 
investigate further into the Pall Mall Gold and Silva Thing 
advertising at that time? 

A Yes, it was the only reason. 


Q In reading over this FTC press release, does this 
press release disclose any of the three requirements that were 
cisclosed in the October 8 FTC policy statement which became 
part of the NAB policy? 

A No, it does not. 

Q When did you first become aware of the FTC, the 
language and substance of the FTC complaint which had been 
filed against American Brands and which was discussed in summary 
form in the May 22nd press release? 

A Not until after I learned that there was a possibility 
that American Brands would be filing a lawsuit and I was in ou: •, 
one of the offices in our law department, and at that time I 
was told that a complaint had actually been issued. 

Q Do you know when Mr. Tankersley became aware of the 
contents of the FTC complaint against American Brands? 

A No. I am under the impression that when members of 
our law department called him on the same day 1 had learned 
and talked with him about this matter that he was learning it 
for the first time. 

MR. DYK: Mr. Hawke, I always like to accommodate 
advertisers when it is in the public interest. We have a 
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second exhibit: here we would like to offer which is the 

t 



! contract between CBS and American Brands. If American Brands 


- 

would like to keep portions of it confidential for any reason, 


• 

I don't particularly know why aside from the financial 



provisions,we would be happy to do that and just offer the 


6 

relevant provision. 


? 

MR. HAWKE: May I see it? 


8 

MR. DYK: (Handing.) 


9 

MR. HAWKE: Are you going to refer to specific 


10 

portions of the contract,Mr. Dyk? The CBS — 


11 

MR. DYK: Off the record. 


12 

(Discussion off the record.) 


• 

(The document referred to was marked 


14 

CBS Exhibit No. 2 for identifi- 


IS 

cation.) 


xxx td i 

BY MR. DYK: 


17 

Q Mr. Nelson, does CBS have an independent policy 


18 

against broadcasting false and misleading advertising? 


19 

A Yes. 


20 

Q I show you CBS Exhibit 2, a page which comes from 


2! 

a document dated March 11, 1969, which purports to be a draft 



agreement, unsigned agreement, between CBS and the American 


w 

23 

Tobacco Company. 


24 

1 take it that counsel are willing to stipulate 


?.5 

r 

that this page came from that document. 
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MR. HAWKE: I will stipulate that this page came 
from the document you just described. I want to make it 
clear that that document is not signed and to the best of 
my knowledge has not been signed. 

MR. DODELL: For the record, we would ask for the 
entire*document that accompanies this page 7, feeling that there 
is no justification for withholding the balance of the docu¬ 
ment . *. 

MR. HAWKE: Except relevance. 

MR. DODELL: I note except to relevance. 

BY MR.' DYK: ■ — * 

Q " Now I refer you..to — first let me; ask you,' are you 
familiar with this provision 9 here which appears on this 
page? 

A Yes, I am. 

Q In looking at that, can you tell whether this is a 
provision that has appeared in previous contracts between 
American Brands and CBS? 

A I would assume so. It is part of our owner contract . 

Q I refer you specifically to small Roman i, vi and 

x of paragraph 9. i would ask that you read those for the 
record, please. 

A "No false or unwarranted claims for any product or 
services ..." 

Q Pardon me. If you start reading here, please. Read 
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7 
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10 



15 

16 

17 


18 



and broadcast of all oral and/or visual elements of the agency 
package. 

"There shall be, subparagraph 1, no false or 
unwarranted claims for any product or service. 

”(vi) No statement or representation that may be 
deceptive or misleadinx to the public. 

"(x) No materiel or announcement which may in the 
opinion of CBS be injurious or prejudicial to the interests 
of the public, CBS and/or its affiliated stations or which 
may be" There is an asterisk there, and it reads: "In the 
opinion of CBS," "be contrary to honest advertising or 
reputable business in general." 

Q Does that portion of this contractual provision 
that you have read state CBS's rights and policies with 
respect to false and misleading advertising? 

A Yes, it does. 

Q Does your department apply this policy? 

A Yes, we do. 

Q To you knowledge has American Brands or its 

representatives ever objected to these contract provisions? 
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} 

A To my knowledge, they never have. 



I 

Q How do you interpret these contractual provisions 



as to the latitude that they give CBS? 


• 

A I believe because of that asterisk, "In the opinion 



of CBS," they give us the entire latitude. 


6 

Q Why does CBS need broad latitude in this area? 


? 

A Why does CBS need broad latitude? Because CBS as 


8 1 

a network is obligated to supply its affiliates with material 


o 

which is not false and misleading and also on their owned and 


i 

operated stations it is their responsibility to decide and 


n ! 

f 

i 

not to delegate any of the decisions to anyone else except 


j 

1 5 ! 
’ *- 1 

1 

to themselves, I believe. 


• 

Q Could you describe for us in a little more detail 


i-t 

the policy that you mentioned earlier with respect to the 


15 | 
1 

clearance of advertising that is going to appear on CBS 


j 

1 

f 

Television Network. I believe you stated earlier that in 


17 

general an agency presents a script or story board before it 


18 

produces a commercial and then after it produces the commercial 

* 

19 

they present this to you for review. Could you describe in 


20 

a little more detail what ! the process is from that point on 


21 ’ 

to the time of broadcast and thereafter? 


*y •» 

• 

A Yes. That is approval of material that is intended 


23 

for broadcast. Then we maintain systems to absolutely 


24 

guarantee that that which is aired has been seen, has been 


25 

approved, before it is broadcast, which is usually done in the 

1 
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1 

vicinity of 72 hours before broadcast, each and every time 


2 

it is broadcast. 


3 

i 

As an additional step, we monitor at time of broad- 


• 

cast, the monitors are supplied with as-produced scripts which 


5 

have met our approval, they have them in front of them, they 


6 

read, them word for word as the commercial is being broadcast. 


7 

to make sure that' inadvertently or any other way a commercial 


a 

has not been changed since we approved it and saw it. 


a 

Q Does CBS impose any charge if an advertiser submits 


iO 

a commercial later than 72 hours before air time? 


» 

A Yes, we do. We have a late charge. 


12 

Q Do you believe' that CBS would be willing to waive 


• 

that late charge if American Brands were to submit complying 


'14 

advertising, complying with the NAB Code and FTC policy t , even 


* ■> 1 

if it were submitted less than 72 hours before Jan. 1? 


i 

! 

18 

A Based on past experience where I have pleaded on 


17 

behalf of an advertiser who I knew in good conscience was 


18 

making every effort to get copy to us, that charge has been 


IS 

waived. 


20 

Q Do you on occasion discover in the course of this 


21 

what we may call 72-hour review that non-complying advertising 


22 

has been scheduled for broadcast? 


• 

23 

A Yes, we have discovered such instances. 


2.4 

Q What does CBS do under those circumstances? 


2S 

A We immediately notify on all occasions the advertise 

-» 
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on most occasions immediately notify the sales department that 
the situation now confonts us. 

Q Are agencies and advertisers often able to revise 
their advertising within .that 72—hour period before broadcast 
to bring it into compliance? 

A Well, let me explain it this ways often we find, 
often in these cases, we will find the commercial that had been 
scheduled is one that had not been submitted to this department, 
at which time we try to evaluate it on such short notice. If 
we become involved in claims that require substantial action 
and so forth, and it cannot possibly be cleared, before air 
time, we notify the advertiser that he will have to supply us 
with something else to run in that spot, because that commercial 
is not acceptable to us at that time. 

Q Does CBS have a policy of reviewing FTC trade guides 
and policy statements? 

A Yes, we do. 

Q In general, do you apply FTC trade guides and 
policy statements in reviewing CBS advertising? 

A Yes, we do. 

Q Could you give me some examples, outside of the 
cigarette area? 

A Well, let's see. There is a recent one in regard 
to a simulated picture or a mock-up type picture being used 


on a television set in the sale or advertising of television 
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sets. 

Q Is that a trade guide or a policy statement? 

A I believe it is a policy statement; I am not sure. 

Q Could you give me some other examples of trade 

guides or policy statements? 

A Yes, as of Sept. 1, the new pet food guidelines went 
into effect, affecting the entire pet food industry. 

Q Any others? 

A At the moment I can't recall which are guides and 

Si 

which fall in other categories. But there are others. For 
instance, on guarantees or the use of guarantees in advertising. 

Q Do you distinguish this situation in which there is 
an FTC guide or policy statement from the situation in which 


the FTC has merely issued a complaint? 

A Yes, I see a difference in my mind. 


Q What is that difference? 

A A guideline to me is a concrete opinion that the 
FTC has issued after considerable deliberation and they have 
arrived at a conclusion, whereas a complaint in my mind is 
still to he resolved. 

i 

Q Are these two treated differently by CBS in reviewing 
commercials for content? 

A Yes. 

Q Could you describe the difference between the two? 

A Well, the guidelines that X mentioned, we follow thei 
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i 

pretty much to the letter. Where a complaint has been issued. 



we acquaint ourselves with the details of that complaint, we 



often will reevaluate our advertising to find out, number 


• 

one, could we possibly have been wrong in accepting it in the 


5 

first place, do we agree with the FTC complaint and so forth. 


fi 

Q What is the current FTC policy as expressed in the 


/ 

October 8 letter which we have been discussing with respect 


3 

to a cigarette tar and nicotine advertising? 


9 

A You want me to spell out all of the points in that 


10 

letter in detail? 


it 

Q Yes. 


12 

A If an advertiser referes to the tar and nicotine 

: 

# 

1 

content in his cigarette, he must do several things. He 


5 4 I 

i 

must disclose in both audio and video the tar and nicotine' 


if, i 

content of the advertised cigarette. In addition to this. 


16 

he must disclose the tar and nicotine content of the highest 

' 


> 7 

yield cigarette and he must disclose the same of the lowest 


18 

tar and nicotine. And in the case where he makes a comparative 

i 

19 

claim, tar and nicotine claim to a specific cigarette, he must 


20 

identify that brand in detail, not only by brand, but Which 


21 

specific cigarette is involved in the brand, whether it is . 


22 

the menthol or the regular and so forth. And he must disclose 


23 

in both audio and video the tar and nicotine content of that 


24 

cigarette and these figures must be from the latest government 


25 

report. 

i 

1 
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Q Do you have any special concern in applying this 
policy because of any health problems associated with the 


smoking of cigarettes? 
A Yes, I have. 


(The documents referred to were market 
CBS Exhibits Nos. 3 thru 6, for 


identification.) 
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BY UR. DYK: 

Q I hand you. Hr. Nelson, documents labeled CBS 
Exhibits 3, 4, 5 and 6, which are descriptions and story 
boards for certain American brand advertising. 

MR. LOEVINGER: Tell us which is which. 

MR. DYK: We will. 

BY MR. DYK: 

Q Could you identify these for us, please? 

A No. 3 is a photo board of a Pall Mall commercial 

which has been approved by CBS, which has been run on CBS. 

Q Is that corrently running on CBS? 

A I believe it has run.in the month of December and 
there have been indications that the advertiser intends to 
run these in the month of January. 

Q Now I hand you exhibit 4. 

A This is a description of a different Pall Mall 
filter type commercial, 30 seconds commercial, which has 


been approved by CBS, which has been run on CBS, I believe 
it is run or is running in December and is also one that 


the advertiser indicated that he intended running in January. 

Q Now I hand you exhibit 5. 

A This is a description of a Silva thin 30 second 
commercial which has been approved by CBS. I believe 
it is currently running this month on CBS, and I know it is one 
that the advertise has indicated his Intention to run in 
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1 

January. 



Q Will you run these advertisements represented by 


■j 

Exhibits 3, 4 and 5, beginning on January 1 in their present 


• 

form? 


s 

A We will not. 


6 

Q Now I hand you exhibit 6, which you can describe. 


7 

please. 


8 

A This is what is known as a story board of a 



30 second Pall Nall commercial, which has been submitted 


SO 

to us, to which 1 referred in my meetings with Corey Allen 


\ l 

on December 3, of the agency's suggested changes in a 


12 

commercial to make it in their estimation comply with the 


• 

new'guidelines. 


14 

Q Returning to Exhibit 4, in what respect does this 


15 

not comply with the FTC policy as incorporated in the NAB 


16 1 

guidelines? 


17 

^ A The FTC policy states that because a ref*"v*nce 


18 

is made to tar and nicotine, that the tar add nicotine 


19 

contents of the highest yield cigarettes and of the 


20 

lowest yield cigarettes must be shown and incorporated in the 


21 

audio portion, which is not here. And that would be what 



would be necessary to bring it into compliance to the 


23 

FTC portion of the guidelines. 


24 

Q If the audio portion of this advertisement mentioned 


25 

that Pall Mall Gold was lower in tar than the leading filter 
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king, would they be required by the FTC policy to name that 
brand? 


A Yes, they would. 

Q Now taking CBS Exhibit 4, which you identified 
as an additional commercial for Pall Mall, could you tell 
us in what respects this commercial does not comply with the 
FTC policy? 

A In the same manner exactly as exhibit 3, 

The tar and nicotine content of the highest yield and the 

lowest yield situation would have to be given in the audio 

\ 

and video. I neglected one more point on exhibit 3 which 
would be the same as this and that is they would have to include 
the audio of their own tar and nicotine, which is not in 
here, just the video is, and they would also have to do it for 
the lowest yield situation, both in audio and video. 

UR, DYK: 1 think counsel misleads the witness with 
respect to Exhibit 3. It includes not only the video but the 
audio. And looking at the audio —- 

THE WITNESS: There is an additional thing. The 
audio refers to the best selling king, so that would 
have to now say Winston and the tar and nicotine contents 
of Winston would also have to be given in the video and the 


audio. 


BY m. DYK: 


Q I show you CBS exhibit 5, which you identified as — } 
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A Silva thins. 

Q Could you state in shat respects this commercial 
does not comply with the FTC policy? 

A They would have to add in both audio and video 
the tar and nicotine content of the highest and the lowest 
yield cigarettes to meet the FTC portion of the guidelines. 

Q There is a statement in the ad to the effect 

that Silva thins — this is in the audio portion — Silva 
thins have less tar than other 100*8, Would that statement 
require American Brands to name other brands in the adver¬ 
tisements? 

A My interpretation of the guidelines would not 

require that. 

Q Is if accurate to state that if the two commercials 
for Pall Hall Golds which you have just been reviewing 
were revised so that instead of referring to, comparing 
Pall Mall Golds to the best selling filter king, those ads 
were to be revised to refer to the most popular filter kings, 
would they then be in compliance with that part of the FTC 
policy relating to naming of competitive brands? 

A I would have questions on the wording as you 
expressed it, if you said the most popular filter kings. 

I would Interpret that to be all-inclusive of the most 
popular ones. I think possibly without right now being able to 
refer to the overall chart, that they could say are 
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actually lower in tar than many popular filter kings, many 

popular filter kings. Not most. 

MR. DTE: Could we see that chart which Ur. 

Loevinger made a part of the record? 

BY UR. DTK: 

Q Mr. Nelson, would you look at the most recently 
released FTC statistics on tar and nicotine content and tell 
us whether an advertisement which referred, for Pall Mall 
Golds, which said that they were lower in tar than many of the 
best selling filter kings, would in your view comply with the 
FTC policy? 

A This chart would not be of assistance to me there 
because the cigarettes are listed In alphabetical order and not 
by ranking. We have to find one — here we are. 

I believe .that you could say many popular king- 
sized cigarettes if you would accept seven different 
brands as being many. 

•Q Accepting that then you would interpret an 
advertisement framed in that language as complying with the 
FTC policy and NAB guides? 

A . Yes, I would. 

Q Bo you think.that the FTC policy and any of the 
code requirements are reasonable? 

A Yes, I do. 

Q Do you think they are necessary to protect the 
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public interest? 

A To inform the public in greater detail of informa¬ 
tion that mould assist them in forming an educated opinion, 
yes. I do. 

Q Why are you continuing to run these ads 
marked CBS Exhibits 3, 4 and 5, during the month of 
December, if you believe that additional information is needed 

in the public interest for full disclosure? 

«* 

A Because we believe it is reasonable to give an 
a dvertiser enough time to make a turnaround or to make some 
changes, not to disrupt his entire life and schedule as long 
as that reasonable amount of time is not so long that it is 
detrimental to the viewing public. 

Q Do you think that American Brands has been allowed 
a reasonable amount of time to comply with the new FTC 
policy statement? 

A For the chanps that are required, and what 
is involved technically to make these changes, yes, I think 
it is a reasonable length of time. 

Q Can you tell us in what other respects, for example, 
this CBS Exhibit 3, which is the Pall Hall advertisement 
showing the video, would have to be revised? 

I don’t think we need to go through this again. 

I believe you mentioned before that on the chart there 
would have to be a super showing the highest yield tar and 
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7 ’ 

lowest yield nicotine? 

• 


A 1 don’t think that a strict interpretation of the 


3 

FTC letter would say it would have to be on the chart. 

‘A 

V 

j. 

I think somewhere in their copy they would have to disclose 


S 

both audio-wise and video-wise the yield of the highest and 


6 

the lowest cigarettes. 


1 

I don’t think that it specifically states that it 


a 

would have to be on the chart. It might be helpful to the 


<i 

viewer to realize what this piece of paper is that is on the 


10 

table that he can't read. 


u 

Q Do you believe that the video portion of this 


12 

advertisement could be easily revised to comply with the 

• 

13 

FTC policy? 


14 

A Well, the basic film would not have to be changed 


15 

at all. It would be a matter of supers that could be added 


16 

to it. By that I mean they would not have to go out and 


17 

shoot new footage. They could take existing negatives, which 


13 

they have, and then add the supers that would be required. 


19 

Q Could the audio portion of these Pall Mall 


20 

ads be revised to comply with the FTC policy? 


21 

A Yes, they could. It would require an entire new 

a 

22 

sound track. 


23 

Q Is it difficult to create an entire new sound track 


24 

for an advertisement? 

• 

25 

A Technically it is not difficult, if the client. 
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insists on getting the services of the same announcer who might 
not be available, or you get into that area, you night have 
difficulties. But to retrack a film is a relatively simple 
process technically. 

Q Can you estimate how long it might take American 
Brands to revise this advertisement, thtf is to change the 
audio and to put the supers in the video to comply with the 
PTC policy? 

A If I can limit my answer to what is technically 
possible and not get involved in any time delays on behalf of 
creative people, I believe that under the best conditions 
they could do it in a week to ten days. 

As far as supplying material to us as a network, 
if they were in a great number of spot markets and had to 
replace all of the films around the country, that would 
take considerably longer. But it was my understanding that 
spot advertising is fairly limited. 

Q But you have no knowledge one way or the other 

about American Brands as opposed to network advertising? 

A No concrete information; no. 

Q Now when Mr. Allen came to your office and met 
with you on December 3, did you have the impression that he 
was already aware of the new FTC policy-NAB guidelines? 

A On December 3. 

Q Yes. 
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A Yes. 


• 

Q Is it usual ~ I believe you stated that at that 


3 

neeting Mr. Allen stated that he was not or thet his agency 



or American Brands was not doing anything to briig American 


B 

Brands advertising into compliance with the FTC policy because 


o 

he had not been formally or officially notified? 


7 

A That was not at the December 3 meeting. That 


9 

was the earlier meeting. In the December 3 meeting he was 


3 

1 there to show what they were doing to bring it ~ 


10 

Q Is that a crack at the statement of what happened 


H 

at the November 25 meeting? 


1 

(2 I 
1 

A The November 25 meeting, he did not deny 


• 

knowledge of the guidelines, his only statement was that they 


i4 

had no, and again the word was either formal or official. 


15 

notification of the dealines. 


16 

Q Is it normal for an advertising agency to wait for 


\7 

formal or official notification of a change in CBS policy- 


13 

NAB policy, FTC policy, before contacting you about changes 


13 

. 

in their advertising? 


20 

A I can speak only as far as NAB, or any rumors that 


21 

might get out in regard to our policy and my phone 


99 

immediately starts ringing to the point where I often 


; -^k 

Z3 

instruct my secretary to say I am not in because people are so 


• 

curious as to what is going to happen next, we get all kinds 


w 

d #19 2^ 

of calls. 

■ 
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BY MR. DTK: 


z 

Q Do you believe that even if American Brands had not 


3 

A 

known of the FTC policy prior to the December 3 meeting that 


V 

it still would have been technically possible for it to revise 


5 

its advertising by the end of the year to bring it into com- 


6 

pliance with the FTC policy? 


7 

A I believe so, with one qualification. Between 


3 

December 3 and January 1 we do have rather extended holiday 


9 

periods which would make it more difficult than if they had 

1 

! 

10 

proceeded earlier on it. I mean holiday periods affecting 

i 

i 

11 

laboratories, production houses, and so forth. 

\ 

! 

12 

I 

Q But it would still be possible? 


} 

A Yes. 


i 4 

Q X show you a series of documents marked as CBS 


15 

Exhibit 7. These documents relate to Silva Thin advertising. 


16 

The first one is what is called CBS Television Network Program 

. 


17 

i 

Practices Commercial Clearance report. 


13 

Could you describe for us the function of this 


19 

report form? 


20 

A Yes. It is the only way that CBS communicates with 


21 

the advertising agencies as to the acceptability or un- 


• 

acceptability of material that they have supplied to us unless 


23 

the advertiser or the agency has come to us on more or less 


24 

of a consultation basis, which they often do. Not asking for 


25 

clearance, but asking our opinion as to whether this would 
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meet: our guidelines. When they submit copy which carries the 
implication that they intend to produce it and run it, we 
answer them on this form. 

Q Is the attached copy for Silva Thin cigarettes? 

A Yes, it is. 

Q Can you examine that and tell us whether this copy 
that was submitted — this was submitted sometime prior to 
October 17 — cam you tell us whether it complies with the 

PTC policy? 

A No, it does not. 

Q Can you read for us the last — pardon me, before 
that, to whom is the compliance report addressed? 

A To Mr. Peter Cohn; Norman Craig and Cummeling, 

488 Madison Avenue, New York, New York, 10022. 

Q Is that an agency for Silva Thins? 

A Yes. 

Q Who was the compliance report from? 

A My editor on cigarette category, Ron Manders. 


report? 


Could you read the last paragraph of the clearance 


May we further advise that with the corthcoming 


new guidelines for cigarette advertising, advertisers should 
be advised that any point or points in this commercial that 
do not meet with our policy and/or the new guidelines, we 
will require that the commercial be withheld from scheduling. 
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Q Also Included in CBS Exhibit: 7 is a letter dated 
October 20, 1969. 

A Yes. 

Q Who is the author of that letter? 

A Peter Cohn, business manager) Norman Craig and 
Cummeling Advertisers. 

Q Who is it addressed to? 

A Mr. Ron Manders, CBS, 51 West Second Street, in New 
York, New York. 

Q Could you read for us into the record the first and 
third paragraphs of the letter. 

A "This commercial is being produced by us and ac¬ 
cepted by CBS with the understanding that when the NAB 
issues its guidelines and the turnaround dates, steps will 
be taken to abide by their edict." 

Paragraph three. "We will not indicate in audio or 
visual the nicotin content of Silva Thins, nor will we 
mention anything about nicotine in the comraercial. u 

Q Would you say from a review of this document and 
your other knowledge that the agency for Silva Thins and 
American Brands were aware at least as of October 20 that 
new guidelines might be issued? 

A Yes, X would. 

Q Do you interpret this letter as constituting an 
agreement to abide by those guidelines? 
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A Yes, X do. 

Q Now earlier this year, was any other non-complying 
American Brands advertising submitted to you for review? 

A Yes, several instances. If I may refer to hand¬ 
written notes again, I can detail it for you. In the case of 
Silva Thins, we talked about the October 17 one. On October 
27, they submitted another story board for a commercial 
called "Close Up." 

And on November 13 they submitted to us a tape of 
the story board for "Close Up." That was the completed film. 
And in the case of Pall Mall, I believe they also submitted 


some. 


At the moment I don't seem to find their notes — 


yes. On October 27 they submitted us a tape of a commercial 
called "Girl Lying Down," which was the completed version of 
a story board that had been approved by our department earlier. 
X believe somewhere in August or in September. 

And on December 5 they submitted another tape of 
a commercial which had been submitted to us earlier and ap¬ 
proved and again Z think it was somewhere in the vicinity of 
September or October. 

Q Aside from these CBS Exhibit 7 and your description 
of your November 25 and December 3 and subsequent conver¬ 
sations, at the time that any of these commercials were 
cleared, was the agency specifically reminded of the FTC 
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i 

policy and NAB guidelines? 


2 

A I believe that at my suggestion Ron Handers did 


3 

discuss by telephone the matter with Peter Cohn, but I'm not 



positive. 


5 

q why did you — from what you have just said 


3 

apparently some of these commercials may have been cleared 


7 

even though their© was no specific additional warning as to the 


3 

PTC policy and NAB guidelines. Why would you do that? 


9 

A Why would we view a tape and approve it? 


10 

Q Yes, if under your policy these advertisements 


11 

could no longer be broadcast as of January 1. 


12 

i 

A When story boards and scripts are sent to us we have 


• 

no idea if an advertiser will follow through and actually 


H 

produce them. In fact, I estimate that 50 percent of the 


.5 

scripts and story boards we see are never produced. We give 


is 

at that time only preliminary approval as stated on our 


17 

clearance form, subject to final approval which is granted 


ia 

only on the viewing of the finished product, specifically 


19 

the film or the tape. 


20 

In many instances we add a note "Please supply us 


2! 

with the final film before scheduling on our network." 


• 

That is just an additional requirement request. 


23 

When a story board was approved back in August and September 


24 

and we did not know the details of the new guidelines, and to 


25 

the best of my knowledge the information as to the effective 
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i 

date had not: been disseminated. We approved this. When they 


2 

submitted the film, our only function at that time is to see 


3 

what they said they are going to produce is what they pro- 


• 

duced and certainly we would permit that to run as we would 


5 

any other commercial they had produced up until the January 1 


6 

date. 

f 

7 

Q But you did not mean to imply by these approvals 


8 

that these commercials would be acceptable after January 1. 


9 

A Absolutely not. 


10 

Q Xn view of CBS Exhibit 7 and the conversations that 


11 

you had earlier with Hr. Allen, is there any possibility that 


12 

American Brands or the pertinent agencies could not have been 


• 

aware that they would be expected to comply with the FTC 


14 ! 

t 

policy and NAB Code? 


\ 

15 i 

A There could have been no confusion at all. They 


16 • 
1 

clearly understood it. 


I 

17 

Q In the past has CBS followed the NAB Code and FTC 


16 i 

guides, such as they were, in the cigarette area? 


19 

A Yes, we have. 


20 

Q Did American Brands ever object to this CBS policy 


21 

in that respect? 


22 

A Yes, on individual pieces of copy that they sub- 


• 

mitted and that we felt did not meet our policies, we had 


24 

quite a few discussions. 


25 

Q Did they object to the overall review or just the 

i 

\ i 
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1 

application of the particular case? 


2 

A In most cases they objected to our interpretation 


3 

of what their message was intended to say. 


• 

Q Mr. Helffrich this morning I believe described an 


5 

incident earlier this year in which American Brands had 


6 

changed copy to bring it into compliance with what were in- 


7 

terpreted as the requirements of the NAB Code. 


8 

Did you hear that testimony? 


9 

A Yes, I did. 


10 

Q Do you believe that was accurate? 


11 

A Yes, X do. 


12 

Q So only a few months before this case was brought 


• 

American Brands was making changes in its advertising to 


H 

comply with the NAB cigarette guidelines. Is that correct? 


IS 

A Yes, they did. 


16 

Q Now X ask you again to look at CBS Exhibit 3. 


17 

Can you tell me whether any elements of this advertisement 


13 

were changed as a result of those consultations with the 


19 

NAB? Or any elements were added to this as a result of those 


20 

conversations? 


21 

A Yes. 

• 

22 

Q What are they? 


• 

« 


23 

A The introduction of the chart and the positioning 


24 

of Pall Mall on that chart. And in the super which reads 


23 

"Tar, 19 versus 21 milligrams'", the Code had asked that the 
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viewer would be aware of the slight amount: of difference in 
bar content: between Pall Mall Gold and the best-selling king. 

Q Would you say that the changes that were made in 
this advertisement to comply with the NAB policy were of the 
same order of significance as those that would have to be made 
to comply with the new NAB policy, PTC policy? 

A Technically to accomplish the changes that were 
accomplished, it was more difficult, because it required new 
photography whereas it would be possible to change existing 
commercials in the laboratory by adding supers and no new 
photography would have to bo done. 

- Q Could X be clear on that point. Are you suggesting 
that the changes that American Brands made earlier in the year 
were in fact more significant than the ones they would have 
to make now to comply with the FTC policy? 



A Yes. You certainly could. Not only in the tech¬ 
nical area, but for the first time they were attempting to 
reveal as to the viewer video-wise, that they were not talking 
about their cigarette as a low tar and nicotine cigarette, 
that their comparison was strictly between them and the best¬ 
selling king* 

What they would be required to do now would be to go 
one step further in providing additional information to the 
viewing public* 
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Q 1 will ask you to look at CBS Exhibit 6 , which you 
earlier described as the story board for the proposed new 
commercial that Mr. Allen submitted to you on Dec. 3. Is 
this story board different in any respects from CBS Exhibit 
3? 

A Yes, it is considerably different. 

Q Could you describe in what respects it is different? 

A Video-wise they have introduced over the chart 
supered figures of tar* 4 milligrams at the top of the chart 
and tar, 36 milligrams at the bottom of the chart. Audio¬ 
wise, they have not referred to one specific cigarette, but 
have referred to two specific cigarettes. 

Q Would you say that this CBS WExhibit 6 which you 
stated to Mr. Allen was unacceptable under the NAB-FTC 
policy, would you say thav. this commercial nonetheless cams 
even closer to complying with the FTC policy than CBS Exhibit 
3? 

A Considerably closer. 

Q So it would be even easier for American Brands to 
change Exhibit 6 to comply; is that correct? 

A No, It would, they would have to, on the super, 
add the nicotine figures. But they would have to have more, 
considerably more changes in the audio portion. 

Q X did not mean to suggest that CBS Exhibit 6 
complied with the FTC policy. I merely asked whether it was 

i 
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closer to complying than Exhibit 3. 

. • 

tm. 

A Yes, it was closer than Exhibit 3. 

• 

3 

Q Does CBS, in applying its NAB Code guidelines. 


• 

utilize independent judgment? 


c 

A Yes, we do. 


6 

Q Did you ever reject an American Brands advertisement 


7 

before Dec. 3 on the gounds that it was false and misleading? 


8 

A I did not express it in those terms, but that was the 


O 

reason for rejecting it. 


10 

Q Did American Brands change its advertising to comply 


n 

with the request that you made? 


12 

A Yes, they did. 


• 

Q Now, was there a point — off the record for a 


!4 

moment. 


15 

(Discussion off the record.) 


16 

MR. DYK: Back on the record. 


i7 

MR. HAWKE: Let the record show that prior to this 


18 

next question Mr.. Dyk had a discussion with the witness off 


19 

the record, and a conversation that couldn't be hear by other 


20 

counsel. 


21 

MR.' DYK: It was counsel who was confused, not the 


_ 22 

witness. 


• 



23 

BY MR. DYK: 


24 

Q Can you describe for us the situation in which 


25 

American Brands changed its advertising earlier in this 
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year to comply with NAB policy in the tar and nicotine area? 

A Yes. Let me start in the very beginning. American 
Brands through Sullivan, Stauffer, Colwell and Bayles, their 
agency, submitted some Pall Mall Gold commercials which for 
the first time in our experience with them involved the claims 
that they currently are using. These claims referred to being 
longer, yet lower in tar, than the best selling king sized 
cigarette. 

The copy at that time, in my estimation, the way it 
was presented to us, definitely could give the impression 
that they were saying that their cigarette was lower in tar 
and nicotine, where in reality it was mi'’way on the chart. I 
had dicussions with the agency at that time and was told that 
that was not their intention at all. 

Pall Mall had recently reformulated their cigarette 
and X believe also changed their filter, because the earliest 
reports had shown their product was very high in tar and nico¬ 
tine and through a very sincere effort on their part they had 
been able to reduce the tar and nicotine content of their 
cigarette. 

When they were talking about lower, they meant 
lower than before. And I said, well, that certainly is not 
clear at all. They submitted some additional copy, with some 
changes, but still basically the same thing, which X rejected 
and as a result began dealing directly with Mr. Moore of 
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American Tobacco Company. 

When I relayed to him the arguments used by his 

* 

agency, he informed me that the agency was not correct in 
thier interpretation at all r that what the advertiser desired 
to do was to reveal that his cigarette, even though it was 
longer, and in their opinion, the ithe estimation of the lay 
public, would therefore have more tar and nicotine, despite the 
fact that it was longer than king size, it had less tar aind 
nicotine than the best selling king size cigarette. 

And he went on to say that under no circumstances 
did they want their cigarette to be known as a low tar and 
nicotine cigarette, because in their opinion the smoking 
public had already formed the opinion that low tar and 
nicotine cigarettes were not good tasting cigarettes. And that 
their effort was directed only to enlightened people who might 
be tempted to switch from a shorter cigarette to a longer 
cigarette, but who were hesitant in doing so, to inform them 
they could now have a longer cigarette that would be lower 
than the best selling shorter cigarette. 

As a result of that, I suggested some copy changes 
which I thought went additional steps to make it clearer. 

Based on my suggestion, because I always preface the fact 
that I am not a copy writer, they resubmitted copy, which 
incorporated my ideas, but in different words, and I accepted 
that copy and we did air it on CBS. 
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1 

A short time after I became aware of the fact that 


2 

the NAB Code was questioning this commercial and felt that 


a 

it still could givd the impression that what they were talking 


• 

about was a cigarette which was low in tar and nicotine. They 


5 

had correspondence with the agency, and I don’t know if it 


A 

was their first contact with the agency or not, but Warren 


T 

Bruin who was then the manager of the New York office did 


8 

talk :with me about it to get my'rationale in accepting this 


f 

copy in the first place. / 


10 

I told him at that time the copy had been accepted 


u ! 
1 

after some changes had been made, that at the time 1 accepted 


52 ! 

it I felt that it had been accomplished. 


• 

However, after seeing the commercial on the air. 


14 

many times now, that I could understand his reason for 


15 

questioning this and that he would get no argument from me as 


is 

far as proceeding with his negotiations with the agency. 


17 

However, at that time the agency seemed not to wish to deal 


18 

directly v/ith the Code. I hsd another lunch meeting with Mr. 


19 

Allen of the agency and with Mr. Moore of American Brands. We 


20 

discussed this matter over lunch. 


21 

I told him that in my opinion they had nothing to 



lose in talking with the Code, in trying to possibly arrive 


^ 23 

at some changes that would be agreeable to both parties that 


24 

might relieve the minds of the NAB and possibly if they didn't 


25 

have such a meeting and there was no way that NAB could resolve 

1 
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the problems that they have, that the possibility would exist 
that the NAB would then come to the conclusion that they 
definitely were misleading and would have to notify their 
subscribers of such. And that as a subscriber to NAB, and 
because now at this time after seeing the commercial I would 
understand some of their conem, that as a subscriber, we woulc 
have to abide by any such ruling. And that I heartily 
recommended that they do at least make the effort of getting 
together. 

And X understand that the President of the agency 
himself dealth directly with Stockton Belffrich in making 
these changes which 1 thought went quite a few steps further 
in making this clear to the viewing public. And these changes 
were effected in a very relatively short period of time and 
to the best of my knowledge appeared on our network on April 
10 . 

Now, the agency did submit copy to us for approval, 
copy which incorporated the changes that the NAB had suggested 
I have no idea if they had proceeded and started filming or 
not. But it was a matter of less than two weeks from the time 
we approved that copy until the first air date on CBS. 

Q Those were the copy changes in CBS Exhibit 3 that 
were made, CBS Exhibit 3 being the end product of those 
changes you described? 

A That is right. Of the changes that the NAB had made 
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i 

There is nothin? here to reflect the changes that I had made 


% 

in the earlier stages with the agency. 


3 

Q Now, Mr. Nelson, I show you what is marked as 


• 

Plaintiff's Exhibit 56. I ask you to examine this and 


5 

particularly the second paragraph appearing on page 2 . 


6 

MR. DODELL: Could you identify the document, please, 


-» 

t 

MR. DYK: This is apparently a memorandum from Mr. 


a 

Helffrich to the members of the subcommittee on cigarette 


9 

guidelines, and it is dated July 15, 1969, and purports in 


10 

some way to be an agenda for the July 17 meeting of that 


i j 

! 

subcommittee. 


iz i 
1 

SY MR. DYK: 



Q Mr. Nelson, I ask you to look at this document and 


14 

on page 2 there is a reference to a proposed amendment to the 


16 

guidlines. If you would read for us this quoted part of 


16 

paragraph 2 — 


1 ? 

MR. HAWKE: Does he need to read it into the record? 


18 

We have the document. 


19 

BY MR. DYK: 


20 

. Q Just read the last sentence. 


21 

A "No comparative tar and nicotine content statements 



shall be used in cigarette advertising.” 


w 

23 

Q Would you say that this proposal to amend the 


24 

cigarette guidelines went beyond what the policy that the 


25 

I NAB ultimately adopted* that is the FTC policy of October 8 ? 
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A Yes, it did. 

Q Now, you earlier described the Nov. 25 meeting with 
Mr. Allen with respect to this advertising which is CBS 
Exhibit 6. Did you after you conversation with Mr. HeIffrich, 
which you repeated to Mr. Allen, receive a letter from Mr. 
Helffrich? 

A Yes, I did. The very next day. 

Q I hand you a document. Plaintiff's Exhibit 44, a 

letter dated Nov. 26, 1969, from. Mr. Helffrich to you, Mr. 
Nelson, and what is the substance of the second paragraph of 
that letter? 

A "I think you will concur these two letters shift the 
burden of responsibility ..." 

Q Pardon me. The two letters are the October 13 and 
October 22 letters? 

A Yes. He sent me this as a covering letter and he 
enclosed with this letter copies of the letter that he had 
sent to cigarette manufacturers on the 13th of October and I 
believe it was the 22nd of October. And in the covering letter 
his second paragraph says, "I think you will concur these two 
letters shirt the burden of responsibility to the advertisers 
themselves or appropriate related agencies affected. Anybody 

. t 

who is contending to staff editors that the word has not been 
passed along has been kidding, yes?” 

Q Do you agree with that statement? 
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A After having seen his attachments, and the dates of 
them, I had to agree with the statement. 

Q In your Dec. 3 meeting with Mr. Allen, did you 
discuss the question of whether if CBS approved the advertising 
he submitted that this would result in discrimination against 
other cigarette advertisers who would be bringing their 
advertising into compliance with the NAB Code and FTC policy? 

i 

A Would you repeat the question? 

(The Reporter read the pending question.) 

THE WITNESS: Yes, I did in this sense. Mr. Allen 
said to me and I am sure he did not use the word "complaint," 

I believe he said we feel that as long as the government is 
questioning our advertising that until it is resolved and the 
questions are answered, we shouldn't have to go according 
to these guidelines. And I told him that to me it would seem 
rather strange that if the one man whose advertising was being 
questioned would be the only one that wouldn't have to live 
by these guidlines. 
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cn22 1 t 

BY HR. DYK: 

Z 

Q Does American Brands advertise other products or 

3 

has it advertised other products and CBS, other than Pall 

• 

Mall Gold 100*8 and Silva thins? 

5 

A Yes. Tarryton cigarettes, and from time to 

6 

time, although without having access to records, they have 

j 

advertised non-tobacco projects, I believe their Duffy 

6 

Mott line. 

3 

Q If American Brands could not advertise Fall Mall 

10 

or choose not to advertise Pall Mall and Silva thins 

1J 

beginning on January 1, would CBS permit them to advertise 

12 

other products of theirs in lieu of Pall Hall Golds 

• 

and Silva thins? 

»4 i 

i 

A To use the time they have committed themselves 

',5 j 

for for other products? 

16 

Q Yes. 

17 

A Yes, certainly. 

18 

Q Since it began to use the tar and nicotine theme, 

19 

the tar and nicotime them, which I believe according to the 

20 

complaint for Silva thins was in 1967 and for Pall Malls 

21 

was in 1968, has American brands changed its Silva thin and 

• 

Pall Mall advertising? 

23 

A Yes, have they made changes in their advertising? 

24 

Q Yes. 

25 

A Well, we just discussed the change they made in 
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cooperation with the NAB code in Pall Hall advertising. 

Q Can you tell me how many changes in total have been 
made in the Silva thin advertising since 1967? 

A I cannot enumerate the exact number of changes 
in copy* I can give you a very close estimate of the number 
of different commercials they have produced for each brand. 

I can cite other changes that have been made. For since 
Silva thins at one time I believe their figures did change in 
the government report and they changed their supers to now 
show the new government figures. 

As a matter of fact, in writing we asked them to 
make this change. And it was about ten days between the time 
we asked them until the first ad with the new figures appeared. 
As recently as November 19, they made a change in their 
Silva thins by dropping all reference to nicotine and now 
refer only to tar. These are some of the changes that I 
recall. 

Q Bow many other brands of cigarettes are advertised 
on CBS? 

A How many other brands? I would say between 20 and 
22 or 23 brands, if you break them down by the different 
lengths of Salem and so forth, and eotint those as two brands. 

Q How many of these brands utilize statements as 

I 

to tar and nicotine content? 

A Currently only four. There was one other who 
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submitted copy without access to my records, I could not 


C. 

tell you whether they ever ran, but we did approve copy for 



king Sano. 


• 

Q Do the other brands which do not refer to tar and 


♦ f 

\ v. 

nicotine sell well? 


€ 

A Well, I think the Pall Mall commercial which says 


y 

the best selling king size which happens also to be the 


& 

best selling cigarette sells pretty well with no reference 


o 

to tar or nicotine. 


to 

UR. DYK: That is all the cross-examination. 


11 

REDIRECT EXAMINATION 


12 

BY MR. HAWKE: 


# 

Q Mr. Nelson, have you ever seen a signed contract 


14 | 

i 

between CBS and American? 


is 1 

t 

A No, and for a very good reason. We purposely 


(6 

in my department try to avoid any knowledge of expenditures of 


17 

. 

money that might in any way influence any decision we make- 


IB 

in judging copy. 


19 

Q So with respect to CBS Exhibit 2, you have no 


20 

idea of your own knowledge whether this ever appeared 


21 

in any contract involving CBS at all, do you? 


23 

A Would you restate that? 

Q CBS exhibit 2 is what purports to be an excerpt 


24 

from a contract. You read from it earlier. 


25 

A Yes, I have seen that contract many times. 

■ 
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cm4 ! 

Q You have no personal knowledge do you, whether 


t- 

CBS ever signed, whether a contract with this provision in it. 



signed one with American, of your personal knowledge? 


• 

A No. 



Q As a matter of fact, your contracts are directly 


6 

with the advertiser, isn't that right? 


•> 

A I am not sure. 


8 

UR. LOEVINGER: Is there any use in playing games 


a 

about this? 


to 

UR. HAWKE: Yes, there is, as a matter of fact. 


11 

UR. LOEVINGER: You mean, does American Brands 


12 

reserve the right to offer false and deceptive and misleading 


• 

advertising to the networks under the claim that they are 


i<?' 

bound to accept it because there is no contractual provision 


-r * 

s5 j 

i 

against it? 


I 

i«5 1 

UR. HAWKE: That can be part of your deposition. 


17 

Ur. Loevinger. 


18 

BY UR. HAWKE: 


19 

Q Ur. Nelson, do you understand the FTC policy 


20 

to require a statement of the high and low range of tar content 


21 

in any case where tar and nicotine is mentioned in an 


23 

adver tisemen t? 

A I have a little question about it. I think if a 


24 

claim for the advertised cigarette is made and relative 


25 

to tar and nicotine or low or lower it would be required. 
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1 

5 

If you say any reference to tar or nicotine was 


£ 

nade t I think judgment would have to be made on it. I think 


i> 

it would pertain only if the advertised cigarette 


• 

was attempting to sell itself on claims in regard to this area. 


K 

Q Can you state with certainty what your understanding 


6 

is of the FTC policy right now? 


: 

A Yes. If an advertiser refers to the tar and nico- 


fi 

tine content of his cigarette in the advertisement, he must 


'J 

then refer to the tar and nicotine content of the highest 


10 

yield cigarette, the lowest yield cigarette, and if he makes a 


i t 

comparative claim to a specific other cigarette, he must reveal 


12 

the tar and nicotine content of that cigarette, he must name 


• ,3 

that cigarette, and he must do it in both audio and video. 


U 1 

Q So it is your understanding the range must be 


i 

j 

stated in any case where he states the tar content of his 


16 | 

i 

own cigarette. Is that right? 


17 

A Yes. 


13 

Q Would you look at CBS Exhibit No. 3, the story 


19 

board? 


20 

A Yes. 


21 

Q For the so-called "girl lying down" ad. 



Now this is a 30 second spot^commercial. Is that right? 


23 

A Yes. 


24 

Q Now am I correct in saying that in order to make 


25 

this particular commercial compliant with the Code, as you 
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i understand it, they would have to state, among other things, 

£ in the audio, the tar content of Pall Mall Gold 100's, 

3 the nicotine content of Pall Mall Gold 100*8, the tar 

content of the best selling filter king, the nicotine con- 
5 tents of the best selling filter king, the name of the best 
selling filter king, the tar content of the lowest yield 
/ cigarette tested by FTC, the nicotine contents of the 
(! lowest yield cigarette tested by FTC, the tar content of the 

s highest yield cigarette tested by FTC and the nicotine 

j 

so | contents of the highest yield cigarette tested by the FTC? 

t ; | A Yes. 

:2 j Q Do you really seriously think that all of that 

| can be stated in audio in a 30 second commercial? 

i 

14 A As I expressed earlier, the considerable conver¬ 
ts sation with Corey Allen was on the technical side and 

is some of the problems that would be created for creative people. 

t 

r/ I think it can be done. 

]8 Q Do you think it can be done and state anything 

19 else about the product? 

so A Yes, I have tried noodling around with it myself and 

21 it can be done. 

22 Q Don’t you agree that that is a completely 

23 unreasonable proposition? Trying to state that all in a 30 

24 second commercial? 

25 A Yes, and I believe that is why Chrysler went to 
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two minute commercials when they wanted to talk about the 



3 

5 
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warranty of thoir automobiles. 

Q When you suggested before that CBS exhibit 

No. 3 represented changes of greater magnitude from earlier 

\ 

commercials than would have to be made to make this 
advertisement code compliant, were you serious? 

UR. DTK: Could I clarify something? 

I think you are not stating the witness* testimony 

correctly. 

BY UR. HAWKE: 

Q Is it your testimony that CBS — 

A I was speaking of the video portion, that there 

would have to be no additional footage done in order to make 
it compliant, whereas in Exhibit 3 additional footage had 
to be shot, new camera work had to be done and so forth. 

When I referred to that, I specifically referred 
to the time that would be involved in changing a commercial 
and consequently it could be done in less time because 
no footage would have to be shot. 

Q I see. 

Now I want to call your attention to CBS 

Exhibits 3, 4 and 5. You said that you had indications that 
American Intended to run those three commercials after > 

January 1, 1970. 

A That's right. 

Q When did you first decide that those 
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commercials would not be accepted for broadcasting after 
January 1? 

A When did we first decide? 

Q Yes. 

A When we were informed that the NAB Code had 
adopted their own guidelines to be effective January 1, 
1970, and When they also stated that the points outlined in 
the letter frost the FTC of October 8 I believe would be 
effective on the same date. 

We then knew that any commercials of any kind 
that did not conform with those would be unacceptable on 
January 1, 1970. 
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Q When did you first inform American or any repre¬ 
sentative of American that CBS 34 and -5 would not be ac¬ 
cepted for broadcasting after January 1? 

A I believe r if 1 may again — X believe it is 
already in the record when X quoted a clearance report of X 
believe October 17 , that we would expect them to conform to 
the new guidelines or that the commercial be withheld from 
scheduling. 

Q You gave some testimony about the late charge that 
CBS imposes for submitting commercials within 72 hours of air 
time. And you expressed some thought that CBS might waive 
that charge if American attempted to comply with the new NAB 
Code. Is that correct? 

A Yes. 

Q Can you state categorically whether it is policy 
of your company to waive that late charge for American under 
these circumstances? 


A No, X cannot, but X can state as X did before that 



there have been occasions in the past when X have pleaded on 
behalf of the advertiser and they have done so. 

Q well, in the unlikely event that your advocacy on 
behalf of American should not carry the day, do you have any 
knowledge whether your company would waive the late charge? 

A X have no knowledge at this time that they would. 

Q Have you ever informed anyone at FTC that it is CBS 
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! 

policy to follow all FTC tirade guides and policy statements? 


2 

A At no time have Z ever informed them of that. 


3 

Q Yon stated that some 50 percent of the story boards 


• 

that are submitted to you for clearance are never used. Is 


n 

that correct? 


6 

A I was making a rough estimate of 50 percent. 


7 

In retroflexion, Z would be willing to increase 


0 

that percentage. 


9 

Q It is much higher than 50 percent actually. 


10 

A Hay X state some figures? We see and review on an 


11 

average of 2,000 story boards and scripts each month. X 


\Z 

dcubt if there are many months when there are three or four 


• 

to 500 new commercials coming on the air. 


14 i 

Q What is the reason that commercials would not be 


15 j 

aired after having been submitted to you for clearance? 


16 j 

A You mean produced, not been produced. 


17 

Q Yes. 


18 

A There are several. Many agencies tell us that they 


19 

bring ideas to us before going to their clients because they 

t 

20 

don’t want to take the risk of building enthusiasm for an 


21 

idea among with their clients and then finding that any of 


23 

the networks or the broadcast industry would not accept, so 

they like to get a reaction from us first. 


24 

Q X want to address your attention to CBS Exhibit 6. 


25 

Was anything said to you by Mr. Allen that led you to conclude 
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that it had been the decision of American to run this 
commercial? Or to produce this commercial? 

A No. He brought it to me for, to get my opinion as 
to whether this commercial as he was showing it to me would 
meet the guidelines. He made no reference to it was their 
intention to produce it. 

MR. HAWKE: That is all I have. 


RECROSS-EXAMINATION 


BY MR. DYK: 

Q Is it correct that your earlier testimony as to the 
m | feasibility of changing the audio portion of Exhibit 3 of the 

* 2 ! commercial represented by*Exhibit 3 is based on the assumption 

■ 

that the comparative statements singling out a specific brand 
would be deleted and that the advertisement would thus require 
only six numbers in the audio portion? 

•“ , A Would you re-state that? 

57 (The Reporter read the pending question.) 

13 TEDS WITNESS: Yes, it was my assumption that the 

19 reference to the best-selling king would be eliminated, an 

20 assumption that I got from a conversation with Corey Allen, 

21 and then the only additions would be the highest and the 

22 lowest yield cigarette, and the change in the audio portion. 

23 BY MR. DYK: 

£* q One more question. Is it likely that Mr. Allen 

23 would have brought CBS Exhibit 6 to you for review if the 
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i 

proposed advertisement was unacceptable to the agency or the 


2 

advertiser? 


3 

A X can’t imagine him bringint it to me unless they 


• 

felt it was acceptable to them. But X cannot go inside of 


5 

pile's minds as to what their motives are. 


6 

MR. DYK: Thank you. 


7 

REDIRECT EXAMINATION 


3 

BY MR. HAWKE: 


xxxxx 9 

Q Didn't you testify in many cases people from the 


10 

agency bring ads to you without having shown them to their 


11 

clients? 


52 

| 

A Yes, But he didn't ask me if I felt that they 


• 

intended to produce it. He wondered if I thought that they 


14 

would bring it to me if it wasn't acceptable to them. X said 


T5 

I would assume it would be acceptable to them, but I could 


1 b 

not climb into the minds of people to determine their motives 


17 

for bringing it to me. 


18 

Q You have no idea whether it was acceptable to 


19 

American, do you? 


20 

A X have an idea from past experience, but I have no 


21 

facts. 



MR. HAWKE: All right. Thank you. 


23 

(Whereupon, at 7:50 p.m,, the taking of the 


24 

deposition was concluded.) 


25 
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CERTIFICATE OF NOTARY PUBLIC AND REPORTER 


I, Dora M. Barther , the officer before 

whom the foregoing deposition was taken, do hereby certify 
that the witness whose testimony appears in llie forego mu; 
deposition was duly sworn by me; that the testimony of said 
witness was taken in shorthand and thereafter reduced to 
typewriting by me or under my direction; that Said deposition 
is a true record of the testimony given by said witness; that 
I am neither counsel for, related to, nor employed by any of 
the parties to the action in which this deposition was taken; 
and, further, that I am not a relative or employee of any 
attorney or counsel employed by the parties hereto, nor 
financially or otherwise interested in the outcome of the 
action. 


Notarv Public in and for the 


My commission expires 


o - 


Federal Repoiteis, 
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